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~BRIEF OF APPELLANT
DETERMINATIVE STATUTES
Section 78-40-2, Utah Code Ann. (1953) is believed to
be ultimately

and finally determinative of this action.

That

statute is set forth in full in the text of the Argument in this
Reply Brief.
RECAPITULATION OF UNDISPUTED RELEVANT FACTS
1.

On July

13, 1978, Investor

Associates, by and

through Robert W. Major, Jr. ("Major"), agreed by Uniform Real
Estate Contract

(the

"Contract")

to sell one eight

(8) acre

parcel and one seven (7) acre parcel to Snyderville West.

(Brief

of Appellant, Fact No. 3; Brief of Respondent, Fact No. 1)
2.

The purchase

price

of

the

7-acre parcel

was

$120,000, of which $20,000 was paid on execution of the Contract.
The balance was to be paid in semi-annual installments of $12,638
until July 1, 1983 when the entire remaining balance of principal
and interest was to become due and payable.

(Brief of Appellant,

Fact No. 3; Brief of Respondent, Fact No. 2, Addendum "A" hereto)
3.

Major died March 20, 1980.

(Brief of Appellant,

Fact No. 10; Brief of Respondent, Fact No. 7)

4.

On about

April

20, 1980, Joseph

L.

Krofchek

("Krofchek") induced Zella J. Slagel, Major's mother and a member
of

Investor Associates, without authority to execute an Agency

Agreement

appointing

Associates.

Krofchek

General

Agent

of

Investor

1980, K r o f c h e k ,

without

(Brief of Appellant, Fact No. 11)
5.

On

about

June

authorization, purportedly

6,

transferred

Deed all right, title and interest
Investor Associates.
6.

to himself by Quit Claim
in property belonging to

(Brief of Appellant, Fact No. 12)

On July

7,

1980, the April

20, 1980 Agency

Agreement and the June 6, 1980 Quit Claim Deed were recorded in
the office of the Summit County Recorder.

(Brief of Appellant,

Fact No. 13)
7.

Gaddis identified a letter to him dated June 17,

1980, from a law firm notifying him of Major f s death.

(Brief of

Appellant, Fact No. 14)
8.
commenced

On April

6, 1983, the Personal

this quiet title action against

Representative

fifty

(50) John Doe

defendants and seventy (70) other named defendants to quiet title
to eleven (11) parcels of land, including the subject seven (7)
acres.

The

Personal

Representative

sought,

inter

alia

cancellation of the June 6, 1980 Quit Claim Deed from Investor
Associates to Krofchek.

(Brief of Appellant, Fact No. 17; Brief

of Respondent, Fact No. 15)

2

9.
caused

On April

a Lis Pendens

recorded

11, 1983, the Personal

regarding

in the Summit

County

10.

the quiet title action to be
Recorder's

Appellant, Fact No. 18 - Addendum

Representative

M

office.

(Brief of

B")

On May 11, 1983, Gaddis was personally served with

Summons and Complaint.

(Brief of Appellant, Fact No. 26; Brief

of Respondent, Facts No. 15 and 17)
11.

On June 21, 1983, attorney Don Strong ("Strong")

filed an answer

on behalf

of Gaddis and others.

(Brief of

Appellant, Fact No. 28; Brief of Respondent, Fact No. 26)
12.

Gaddis has been the managing partner and "acting

manager" of Snyderville West, a Utah general partnership, since
he organized it July 3, 1978 for the sole purpose of buying the
15 acres at Park West.
(10%)

interest

in

Gaddis retains his original ten percent

Snyderville

Snyderville West inconspicuously

West.

Gaddis

has

operated

through his business office at

1253 East 2100 South in Salt Lake City.

(Brief of Appellant,

Facts No. 5, 6, 7 and 8; Brief of Respondent, Fact No. 13)
13.
was

recorded,

On July 20, 1983, two months after the Lis Pendens
Snyderville

$32,210.10 under the Contract.

West

made

the

final

payment

of

(Brief of Appellant, Fact No. 16;

Brief of Respondent, Fact No. 10)
14.

On October 26, 1983, more than six months after

the Lis Pendens was

recorded and more than five months after

Gaddis was served, Krofchek, not Investor Associates, conveyed
3

the

seven

Shortly
West

(7) acres

by warranty

thereafter, Title

a policy

of

title

deed

to Snyderville

Insurance Agency issued

insurance

Pendens was still of record.

West.

Snyderville

signed by Howell.

The Lis

(Brief of Appellant, Fact No, 29-

Addendum "C" hereto)
Gaddis1 attorney, Strong, personally participated

15.
in

lengthy

settlement

Representative

and

discussions

twenty-six

of

among

the

the developer

Personal

defendants.

(Brief of Appellant, Fact No. 39; Brief of Respondent, Fact No,
27)
16.
entered

On

October

2,

1985, Gaddis,

through

Strong,

into a complex Stipulation for Settlement which vested

the seven acres in the Personal Representative.

Paragraph 18 of

the Stipulation for Settlement provides:
18.
The parties agree to the entry of
an O r d e r a d j u d g i n g and d e c r e e i n g that
Snyderville Land Company is the Owner in fee
simple and entitled to possession of all of
the real property situated in Summit County,
S t a t e of U t a h , and m o r e p a r t i c u l a r l y
described in Exhibits "P" and "Q" which are
attached hereto and by this reference made a
part hereof and that Plaintiff is the owner
in fee simple and entitled to possession of
all of the real property situated in Summit
County, State of Utah, and more particularly
described in Exhibit "R" which is attached
hereto and by this reference made a part
hereof; and further adjudging and decreeing
that the claims of all other parties to this
action to any right, title and interest in
and to said real properties, and any part
thereof, are without any right whatever and
that said parties have no right to or
interest in said real properties, or any part
thereof.
4

Exhibit

"R11 incorporates

"A" and "Bft by reference.

The seven

acres appears as Parcel No. 6 on page 2 of Exhibit "A".

(Brief

of Appellant, Facts No. 40 and 42 - Addendum "D" hereto)
17.

On January 17, 1986, Judgment was entered quieting

title to the seven acres in the Personal Representative.
attorney

approved

the Judgment.

The Personal

Gaddis'

Representative

received none of the proceeds from the "Gaddis sale," the sale of
the seven acres.

(Brief of Appellant, Fact No. 43 - Addendum

"E")
(NOTE:

Addendum

"Dff to the Brief of Appellant was

assembled backward and is reproduced for the Court's convenience
as Addendum "F" hereto.)
SUMMARY OF THE ARGUMENT
When the Lis Pendens was recorded April

11, 1983 and

when Gaddis was served with process May 11, 1983, Snyderville
West gained both constructive and actual notice and knowledge of
this

pending

litigation

affecting

equitable interest in the seven acres.

Snyderville

West's

mere

Nevertheless, Snyderville

West continued to deal with Krofchek at its own peril concerning
property within the power and control of the trial court.
Snyderville West had actual and constructive knowledge
that the Personal Representative sought to have the June 6, 1980
Quit Claim Deed from Investor Associates to Krofchek cancelled.
Despite this knowledge, Snyderville West took Krofchek's October

5

26, 1983, Warranty Deed and wrongfully claims good title as the
result.
In the Stipulation for Settlement, Gaddis and others
determined
January

Krofchek

in the seven acres.

The

17, 1986 Judgment which Gaddis approved confirmed

that

determination

and

had no interest

quieted

Personal Representative.

title

to

the

seven

acres

in

the

That Judgment binds Snyderville West as

a grantee which took Krofchek's interest in the seven acres with
actual

and

constructive

knowledge

that

Krofchek's

interest

therein was subject to whatever disposition the trial court might
make of it.

Snyderville West is bound by the results set forth

in the Judgment.
ARGUMENT
POINT I
SNYDERVILLE WEST WAS BOUND BY THE
STIPULATION FOR SETTLEMENT AND THE
JANUARY 17, 1986 JUDGMENT ENTERED.
In Point V of its Brief of Respondent, Snyderville West
correctly asserts that the Personal Representative made certain
claims

in her arguments before the lower court.

Representative

claimed

The Personal

that because Gaddis was represented by

attorney Strong, and because Gaddis claimed an interest

in the

seven acres only through Snyderville West, that Snyderville West
had actual notice of the results of the action and is bound by
those results.

6

Snyderville West asserts on page 32 of its Brief of
Respondent that actual notice of the results of the action is not
sufficient

to bind

assertion fails.

Snyderville

West

to

the outcome.

Snyderville West had actual and

That

constructive

notice of the action and is bound by the results.
A.

The Doctrine of Lis Pendens in Utah
Section 78-40-2, Utah Code Ann. (1953) provides:
78-40-2.

Lis pendens.

In any action affecting the title to, or
the right of possession of, real property the
plaintiff at the time of filing the complaint
or thereafter, and the defendant at the time
of filing his answer when affirmative relief
is claimed in such answer, or at any time
a f t e r w a r d , may file for record with the
recorder of the county in which the property
or some part thereof is situated a notice of
the pendency of the action, containing the
names of the parties, the object of the
action or defense, and a description of the
property in that county affected thereby.
From the time of filing such notice for
record only shall a purchaser or encumbrancer
of the property affected thereby be deemed to
have constructive notice of the pendency of
the action, and only of its pendency against
parties designed by their real names.
In Blodgett v. Zions First National Bank, 752 P.2d 901
(Utah App. 1988), Judge Billings discussed the doctrine of lis
pendens.
Under the doctrine of lis pendens, the
f i l i n g of a l i s p e n d e n s s e r v e s as
constructive notice to all persons that the
rights and interests in the subject property
are in dispute. Anyone taking an interest in
that property does so at his or her own
peril. See Hidden Meadows Dev. Co. v. Mills,
590 P.2d 1244, 1248 (Utah 1979); Bagnall v.
7

Suburbia Land Co., 579 P.2d 914, 916 (Utah
1978).
Persons who acquire interests in
property that is subject to a lis pendens are
b o u n d by the r e s u l t s of the p e n d i n g
litigation.
Tuft v. Federal Leasing, 657
P.2d 1 3 0 0 , 1303 (Utah 1982); see Hidden
Meadows, 590 P.2d at 1248; Bagnall, 579 P.2d
at 916; Harvey v. Sanders, 534 P.2d 905, 907
(Utah 1975) .
752 P.2d at 906.

(Emphasis in original.)

In Blodgett, this Court

affirmed

the

trial court's

Order of Judgment of Quiet Title and held that the filing of a
lis pendens defeated the rights of judgment assignee, where the
result

of

the litigation was that the party against whom the

liens were asserted

quit claimed any interest she had in the

property.
In Hidden Meadows
P.2d

1244

Development

Company v. Mills, 590

(Utah 1979), an action for specific performance, the

Utah Supreme
grantee who

Court

explained

the consequences

that befall a

takes property with knowledge the property

is the

subject of on-going litigation.
The sole purpose of recording a lis
pendens is to give constructive notice of the
p e n d e n c y of p r o c e e d i n g s which may be
derogatory to an owner1 s title or right to
possession.
O n e who takes with full
knowledge that the property taken is the
subject of on-going litigation acquires only
the grantor's interest therein, subject to
whatever disposition the court might make of
it.
590 P. 2d at 1248.
the

lis pendens

(Footnotes omitted.)
continued

Justice Hall held that

to be effective pending appeal and

conveyances made before the matter was reversed and remanded were
8

null

and

void.

That

court

affirmed

the

trial

court's

determination that the lis pendens imparted constructive notice
to the grantees.

That

court also affirmed the trial

court 1 s

conclusion that the grantees had actual notice of the appeal and
hence were charged with knowledge that the judgment upon which
the conveyances to them were based was subject to reversal.

The

grantees' actual notice was reflected by the fact that one of the
individual defendants was intertwined with the business entity
grantees variously as either president, principal or husband of a
partner.
Likewise,
(Utah

1982),

determined

in Tuft v. Federal Leasing, 657 P.2d

a quiet

title

action,

the Utah

Supreme

1300
Court

that grantees who had both actual and constructive

notice of pending litigation regarding which a lis pendens had
been recorded

were bound by the results of that suit.

Chief

Justice Hall reiterated the rationale that is the basis for the
doctrine of lis pendens.
. . . This Court recently stated:
The doctrine of lis pendens
preserves the status quo by keeping
the subject of the lawsuit within
the power and control of the court
until judgment or decree shall be
entered.
The recording of a lis
pendens serves as a warning to all
p e r s o n s t h a t a n y r i g h t s or
interests they may acguire in the
interim are subject to the judgment
or decree.
[Bagnall v. Suburbia
Land Co . , 579 P.2d 914 (1978)]
[Emphasis added.]
9

In an earlier case, this Court explained:
The mischief that would follow
if the parties to an action under
such circumstances could alienate
away property which is before the
court for determination is obvious.
[Glynn v. Dubin, 13 Utah 2d 163,
369 P.2d 930 (1962)]
Accordingly, we have recognized the doctrine
of lis pendens in a number of recent cases.
[Bastian v. Cedar Hills Investment & Land
Co. , Utah, 632 P.2d 818 (1981); Boyce v.
Boyce, Utah, 609 P.2d 928 (1980); Hidden
Meadows Development Co. v. Mills, supra, n.
1; Bagnall v. Suburbia Land Co., supra, n. 2,*
Hansen v. Kohler, Utah, 550 P.2d 186 (1976);
Harvey v. S a n d e r s , Utah, 534 P.2d 905
(1975).]
657 P.2d at 1302.
As
notice

in

individual
grantees

as

in Hidden
Tuft

was

Meadows, supra, the grantees'

reflected

defendants
officers

were

by

the

fact

intertwined

and stockholders.

that

with
Chief

two

the

of

. . . In light of the active involvement of
the Butchers as stockholders and officers in
both corporations, the Butchers1 knowledge
concerning the foreclosure suit may fairly be
imputed to the corporations themselves. This
actual knowledge concerning the pendency of
litigation involving the property acquired by
Bayshore Inn and Federal Leasing subjects
them to the results of that litigation in the
same way that the constructive knowledge
imparted by the lis pendens does.
Because Bayshore Inn and Federal Leasing
had both actual and constructive notice of
the pendency of the foreclosure suit at the
time they acquired their successive interests
in the p r o p e r t y , they are bound by the

the

corporate

Justice

concluded:

10

actual

Hall

results of that suit.
The trial court
properly quieted title in plaintiff on that
basis.
Ibid., p. 1303.

(Footnotes omitted.)

A grantee whose interest in real property is cut off by
reason of actual and constructive notice of litigation affecting
title to that property need not be a party to that litigation.
In Glynn v. Dubin, 369 P.2d 930 (Utah 1962), a partition action,
the grantee was counsel
maintenance

action.

for

the husband

in a prior separate

In that separate maintenance action, the

wife had recorded a lis pendens identifying the subject property.
Just hours thereafter, the husband had conveyed the property to
his

counsel

in payment

of

legal

fees.

After

the

separate

maintenance action was concluded, the attorney sued the wife for
partition and to quiet title.

The Utah Supreme Court opined:

It is our opinion that this property being
within the jurisdiction of the court, having
been thus committed to it for the purpose of
adjudication, Dr. Dubin could not make any
c o n v e y a n c e t h e r e o f e x c e p t subject to
adjudication by the court.
369 P.2d at 931.

That court concluded:

Inasmuch as the only interest in the
property he could take by the deed from Dr.
Dubin was whatever interest the latter
finally had adjudicated to him, and that
turned out to be nothing, the trial court
correctly dismissed his complaint and awarded
judgment quieting title in said property to
the defendant.
Ibid., p. 932.

In summary, the doctrine of lis pendens in Utah binds
those parties and non-parties with actual and constructive notice
of

pending

litigation

affecting

title

to, or

the

right

to

possession of, real property to the results of that litigation.
A grantee with such actual and constructive notice acquires only
the grantor f s interest therein, subject to whatever disposition
the court might make of it.
party

The mischief that would follow if a

to such an action could alienate away property which is

before the court for determination is obvious in this case.
Actual and Constructive Notice in this Case
Snyderville West had actual and constructive notice of
this litigation affecting title to the seven acres before it took
Krofchek f s October 26, 1983 Warranty Deed.

Snyderville West is

thereby bound to the results of this litigation set forth in the
Stipulation for Settlement and in the January 17, 1986 Judgment.
Gaddis was personally served with summons and complaint
on May 11, 1983.

Gaddis was Snyderville West's managing partner

and "acting manager" at the time.

Gaddis' only interest in the

seven acres derived solely from his ten percent (10%) interest in
Snyderville West.

Gaddis was intertwined with Snyderville West

in such

that

a manner

his actual

knowledge

of

the

pending

litigation may fairly be imputed to the general partnership.
On June 21, 1983 Gaddis answered the complaint through
his attorney, Don Strong.
participated

in

lengthy

In late 1985, Gaddis, through Strong,
settlement
12

negotiations.

Those

negotiations
Strong,

of

Settlement.

culminated
the

complex

in Gaddis' approval, again
October

2,

1985

through

Stipulation

On January 17, 1986, Gaddis similarly approved the

Judgment which the trial court entered.

The Judgment quieted

title to the seven acres in the Personal Representative.
face of

for

these undisputed

facts, Gaddis1

In the

claim that it was not

until October 22, 1987 that Snyderville West learned it no longer
had any interest

in the seven acres is disingenuous to say the

least.
As in Hidden Meadows and Tuft, supra, Snyderville West
had actual notice through its principal Gaddis of the quiet title
action.

Gaddis' knowledge concerning the suit, as well as his

approval

of the results, may fairly be imputed to Snyderville

West.

This

actual

knowledge

concerning

the pendency

of

litigation involving the seven acres subjects Snyderville West to
the

results

of

that

litigation

in the same way

that

the

constructive knowledge imparted by the April 11, 1983 Lis Pendens
does.
Snyderville

West

had

only

an

executory

contract

interest in the seven acres when Gaddis was personally served May
11, 1983.

Snyderville West still owed about twenty-seven percent

(27$) of the purchase price, or $32,000.

Consequently, at the

time it received actual notice of the pending litigation through
Gaddis, Snyderville West had only an equitable interest in the
seven acres and did not qualify as a bona fide purchaser who
13

could cut off any earlier legal or equitable interest.

Gregerson

v. Jensen, 669 P.2d 396 (Utah 1983).
In the April 6, 1983 complaint with which Gaddis was
served,

the

Personal

Representative

sought,

inter

alia,

cancellation of the June 6, 1980 Quit Claim Deed from Investor
Associates to Krofchek.

Thus, through service of the complaint

on Gaddis, Snyderville West had actual notice that any interest
Krofchek might claim in the seven acres was suspect.
Nevertheless, on July 20, 1983, Snyderville West made
the final payment of $32,210.10 under the Contract.

On October

26, 1983, Krofchek, not Investor Associates with whom Snyderville
West
West.

had

contracted,
Shortly

conveyed

thereafter,

the seven acres to Snyderville
Title

Insurance

Agency

issued

Snyderville West a policy of title insurance signed by Howell.
The Stipulation for Settlement and the Judgment which
eventually resolved all questions of title both clearly provide
that

title

to

Representative.

the

seven

acres

be quieted

in the

Personal

The Judgment provides that "(t)he claims of all

of the Defendants (including Krofchek) . . . and all claiming by,
through or under them

. . . are without any right whatever and

said parties (including Krofchek) have no right to or interest in
said

real properties, and any part thereof.11

(Judgment, % 3-

Addendum "E" hereto)
One of the results of the quiet title litigation was
that Krofchek was determined to have no right to or interest in
14

the seven acres.

Snyderville West acquired Krofchek's interest:

nothing.
Snyderville West may have a claim

for loss arising

under its title insurance policy or against Krofchek, but it has
no claim

to any right, title or

interest

quieted in the Personal Representative.

in the seven acres

The trial court erred in

determining the January 16, 1986 Judgment void as to Snyderville
West.
Constructive Notice
The Lis Pendens pertaining to this action was recorded
April

11, 1983.

In accordance with Section 78-40-2, Utah Code

Ann. (1953), from the time of filing Snyderville West is deemed
to have had constructive notice of the pendency of the action
affecting the seven acres.
The seven acres appeared as Parcel No. 6 in the Lis
Pendens as in the complaint.

Krofchek is designated as J. L.

Krofchek a/k/a Joseph L. Krofchek.

The October 26, 1983 Warranty

Deed to Snyderville West was executed by Joseph L. Krofchek.
The seven acres were within the power and control of
the trial court until the January 17, 1986 Judgment was entered.
Hence,

Snyderville

West

took

Krofchek's

"interest"

in

the

property at its own peril, subject to whatever disposition the
trial court might make of it.
disposition

the trial

Snyderville West is bound by the

court made of

Personal Representative.
15

the seven acres

to the

When it made its final payment of $32,210.10 to Title
Insurance Agency on July 20, 1983, Snyderville West had actual
and

constructive

knowledge

that

its

equitable

interest

subject to the outcome of the pending litigation.

was

When it took

Krofchek f s Warranty Deed to the seven acres, Snyderville West had
actual

and

constructive

Representative sought
from

knowledge

that

the

Personal

to have the June 6, 1980 Quit Claim Deed

Investor Associates to Krofchek cancelled.

Nevertheless,

Snyderville West proceeded at its own peril to join Krofchek in
alienating

away property which was before the trial court for

disposition.
Snyderville West f s argument that it was never served is
nothing

but elaborate

diversionary

attempts

obfuscation.

to profit

from

Through it

Snyderville

West

the mischief

it

participated

in creating by alienating away the subject

seven

acres that were before the trial court for determination.

That

attempt must fail.
CONCLUSION
At

the

time

this quiet

title action was commenced,

Snyderville West had only an equitable contract interest in the
seven acres.

Through service of the summons and complaint on its

principal, Gaddis, and
Snyderville
pending

West

through

recording of the Lis Pendens,

had actual and constructive knowledge of the

litigation

affecting

title

to

the

seven

acres.

Snyderville West also had actual and constructive knowledge that
16

the Personal Representative sought to have the June 6, 1980 Quit
Claim Deed from Investor Associates to Krofchek cancelled,
Snyderville West had actual and constructive knowledge
that

Krofchek's

interest

in the seven

acres was

suspect.

Nevertheless, Snyderville West continued to deal with Krofchek at
its own peril concerning property within the power and control of
the trial court.
Inasmuch
Snyderville

West

as

the only

could

interest

take by

in the seven

the deed

from

acres

Krofchek

was

whatever interest the latter finally had adjudicated to him, and
that turned out to be nothing, the trial court erred in setting
aside

the January

17, 1986 Judgment

Snyderville West.

as void with respect to

If Snyderville West had had a legal rather

than equitable interest in the seven acres when this action was
commenced, the issue of whether Snyderville West was duly served
with process would
remained
interest

be relevant.

executory,
in

the

Snyderville

property

and

However, where the Contract
West
the

had

only

issues

an

of

equitable

actual

constructive notice and knowledge are determinative.

and

It cannot

be disputed that these issues must be resolved in favor of the
Personal Representatives and against Snyderville West.
This

Court

should

reverse

the

trial

court's

interlocutory Order entered November 15, 1988, setting aside the
August 29, 1985, default judgment and the January 17, 1986 final

17

Judgment

as to Snyderville West.

The Court should vacate the

July 5, 1989 Order dismissing the action as to Snyderville West.
DATED this 23rd day of February, 1990.
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UNIFORM REAL ESTATE CONTRACT

n

X THIS AGREEMENT, nudt in dupUrau this.
kr.adlMtwM.
INVESTOR SSSCeTirtS
hereinafter designated as the Seller, and
^TVrPPVnJK WraT
w » « f w ^ i - a t - i ». A . n..„~ - /

. day of.

•iliily

, A. D.t 10JSL

a p ^ f n c t ^ M p ^ f.Tarrag raHH-tc* *+ a1>

n ^ East 27QQ South. SLC. Utah 84106 W 7 - 3 2 3 6 ]

2. WITNESSETH: That th« Seller, for the consideration htrein mentioned agrees to sell and convey to the barer,
and the buyer for the consideration herein mentioned agrees to purchase the following described real property, situate in
the county of Sucnnit
unlircroved land
# state of Utah, to-wit:
AOOfttsa

Mora particularly described as follows: Pursuant to l e g a l description attached h e r e t o , t o w i t

Crl

£A£5?arr FOR BICFESS
ESESSS & imLITIZS

''

f&Vf

V-

INCLUDED in the foregoing grant, is an easement for ingress,
egress and underground utilities, to be used in cannon with other
Lcrice
for '
t*7*
•trie

Ccmmenej
shall be
renainir

landowners in the said 7icinity, described as follows:
thereof,
BEGINNING at a point which is located en the southerly
boundary line of Park City West Plat No, 1, equidistant
between the westerly and easterly lines of "Brook Ave."
depicted on the official plat of said subdivision;
THENCE, thirty feet (30 ft.) each side of a centerline
which proceeds Scuth from said point of beginning, for
a distance of 391.CO feet, more or less, to the south
line of the real property parcel described in the said
foregoing grant herein; comprising a roadway 60.00 feet
in width for said curpeses first above mentioned.

•Uowi:

Interest
tire

C

Part of the Southwest quarter of Section 31, Tovnship 1 South, Range 4 East, part of the Northwest
qu*.ter Section 6, Township 2 South, 3ar.se 4 East and a part of Northeast quarter of Section 1,
\ovnship 2 South, Range 3 East of the Salt Lake Base and Meridian described as follows: Beginning
at f?he Southwest corner of Section 31. Township 1 South, Range 4 East, Salt Lake Base and Meridian
Summit County, Utah, and running thence North along Section line 502.3 feet; thence East 850.00
feet; tuence South 138.00 feet; thencs Vest 482.80 feet; thence South 0*17'58" East 474.93 feet to
the Southerly boundary of Seller's lar.c; thence South 57*30' West 32.8 feet; thence South 81°40'
West 2^9.5 feet; thence North 27*28' V«st 100.6 feet to the West line of above mentioned Section 6:
thence North 0*30' East 82.4 feet to rsint of beginning.

$ \ ^ ~
1 m i y m u m u M k \*m»m%v^m u«*«• * » M * t U I | W M t m • » MM* *•%« <M MW» «a» M V S

I
0 ^* per annum and payable in regular monthly installments; provided that the sgrregate monthly installment
payments required to be made by Seller on said loans shall not be greater than each installment payment required to be
made by the Buyer under this contract. When the principal due hereunder has been reduced to the amount of any such
loans and mortgages the Seller agrees to convey and the Buyer agrees to accept title to the above described property
subject to said loans and mortgages.
9. It the Buyer desires to exercise his right through accelerated payments under this agreement to pmy off any obligations outstanding at date of this agreement against said property, it shall be the Buyer's obligation to assume and
Pay any penalty which may be required on prepayment of said prior obligations. Prepayment penalties in respect
to obligations against said property incurred by seller, after date of this agreement, shmU be paid by seller uniesa
said obligations are assumed or approved by buyer.
10. The Buyer agrees upon written request of the Seller to make application to a reliable lender for a loan of su:h
amount aa can be secured under the regulations ot said lender and hereby agrees to apply any amount so received upon
toe purchase price above mentioned, ana vt execute the papers required and pay one-half the expenses necessary in obtaining said loan, the Seller sgreeing to pay the other one-half, provided however, that the • monthly payments and
interest rate required, shall not exceed the monthly payments and interest rate aa outlined above.
11. The Buyer agrees to pay all taxes and assessments of every kind and nature which are or which may b* assessed
and which may become due on these premises during the life of this agreement. The Seller hereby covenants and agrees
that there are no assessments against said premises except the following:
none
The* Seller further covenants and agrees list he will not default in the payment 0/ his obligations against said property.

\ Ul).

here
here

i buyer,
uate in

and
the
Mop

kit:

\<f

0
3. Said Buyer hereby agrees to enter into possession and pay for said described premises the sum of

total

p^ice

for 15 a c r e s , under prior June 19, 1978, memorar.d-.rr. agreement - $£1£$ /«, 2*iQ,OOP.00 >
1
{)»yabie at the office of Seller, his assigrs or order, $120,OOP.CC cash having released 8 acres thereof,
Strictly within the following times, to-witt

o n J£L2y. 2 3 , y ? f t ,

o-~~u^

rrit«h

^ n <-1TW1

, cash, the receipt of which is hereby acknowledged, and the balance of O O P , 0 0 0 - 0 0

nf»

^ 2(^000.00

)

shall be paid as follows:

Ccroencing July 1, 1979, payments equal to $12,638.00 each, including principal and interest
shall be paid semi-annually (January 1st and July 1st) until July 1, 1983 when the entire
remaining balance of principal and interest shall beccze due and payable.
f

Poaaeaaion ot said premises shalTbe delfvered'to"buyer orxJbe.

at

1?

err?

day ox

4. Said monthly payment* are to be applied first to the payment of interest and second to the reduction of the
principal. Interest shall be charged from

date hereof

0n

all unpaid portions o£ the

purchase price at the rate of MT7IF
per cent (
9
"«) ?*r annum. The Buyer, at his option at anytime,
may pay amounts in excess ot the monthly payments upon the unpaid balance subject to the limitations of any mortgage
or contract by the Buyer herein assumed, such excess to be applied either to unpaid principal or in prepayment of future
installments at the election of the buyer, which election must be mace at the time the excess payment is made.
5. It is understood and agreed that if the Seller accepts payment frcm the Buyer on this contract less than according
to the terms herein mentioned, then by so doing, it will in no way alter tne terms of the contract as to the forfeiture
hereinafter stipulated, or as to any other remedies of the seller.
3. It is understood that there presently exists an obligation against 3aid property in favor of .
None
"

o n e

with an unpaid balance ot

«of.

7. Seller represents that there are no unpaid special improvement district taxes covering improvements to said premises now in the process of being installed, or which have been complete ana not paid for, outstanding against said property, except the following

n o n e

—.

8. The Seller is given the option to secure, execute and maintain leans secured by said property of not to exceed the
then unpaid contract balance hereunder, bearing interest at the rate ot not to ***>»*>*

9

percent

<
C ^ ^ per annum and payable in regular monthly installments: provided that the agrregate monthly installment
payme'nts required to be made by Seller on said loans shall not be greater than each installment payment required to be
made by the Buyer under this contract. When the principal due hereur.cer has been reduced to the amount of any such
loans and mortgages the Seller agrees to convey and the Buyer agrees to accept title to the above described property
subject to said loans and mortgages.
9. If the Buyer desires to exercise his right through accelerated payments under this agreement to pay off any obligations outstanding at date of this agreement against said property, it shall be the Buyer's obligation to assume and
pay any penalty which may be required on prepayment of said pr.or obligations. Prepayment penalties in respect
to obligations against said property incurred by seller, after date of this agreement shall be paid by seller unless
said obligations are assumed or approved by buyer.
10. The Buyer agrees upon written request ot the Seller to make aoplication to a reliable lender for a loan of such
amount as can be secured under the regulations of said lender and hereoy agrees to apply any amount so received upon
the purchase price above mentioned, and to execute the papers requires and pay one-half the expenses necessary 'n ob«
taining said loan, the Seller agreeing to pay the other one-half, pnmaed however, that the monthly payments and
interest rate required, shall not exceed the monthly payments ana interest rate as outlined above.
11. The Buyer agrees to pay all taxes and assessments of every kind and nature which are or which may b* assessed
and which may become due on these premises during the life ot this agreement, The Seller hereby covenants and agrees
that there are no assessments against said premises except the following:

ncne

;

The Seller further covenants and agrees that he will not default in the payment of his obligations against said property.

12. The Buyer agrees to pay the general taxes after

date

hereof

13. The Buyer further agrees to keep all insurable buildings and improvements on said premises insured in a company acceptable to the Seller in the amount of not less than the unpaid balance on this contrary or * **•».•>• t rr\ri
and
the cSeller
as Lhis
to Jdeliver
»~A to
• « assign
. - _ ; . — said
. » ; j insurance
:»_..
_ kto
_ ..•__n
: _ •interests
*
*_ may appear andi *._I:
^the
. L . :insurance _policy
• : - - !"to
" Him.
v-ris* *^*
14. In the event the Buyer shall default in the payment of any special or general taxes, assessments or insurance
premiums as herein provided, the Seller may, at his option, pay said taxes, assessments and insurance premiums or either
of them, and if Seller elects so to do, then the Buyer agrees to repay the Seller upon demand, all such sums so advanced
and paid by him, together with interest thereon from date of payment of said sums at the rate of ** of one percent per
month until paid.
15. Buyer agrees that he will not commit or suffer to be committed any waste, spoil, or destruction in or upon
said premises, and that he will maintain said premises in good condition.
16. In the event of a failure to comply with the terms hereof by the Buyer, or upon failure of the Buyer to make
any payment or payments when the same shall become due, or within
, days thereafter, the
flVP
Seller, at his option shall have the following alternative remedies:
A. Seller shall have the right, upon failure of the Buyer to remedy the default within five cays after written notice,
to be released from all obligations in law and in equity to convey said property, and all payments which have
been made theretofore on this contract by the Buyer, shall be forfeited to the Seller as liquidated damages for
the non-performance of the contract, and the Buyer agrees that the Seller may at his option re-enter and take
possession of said premises without legal processes as in its first and former estate, together with all improvements and additions made by the Buyer thereon, and the said additions and improvements shall remain with
the land become the property of the Seller, the Buyer becoming at once a tenant a: will of the Seller; or
B. The Seller may bring suit and recover judgment for all delinquent installments, including costs and attorneys
fees. (The use of this remedy on one or more occasions shall not prevent the Seller, at ha option, from resorting
to one of the other remedies hereunder in the event of a subsequent default): or
C. The Seller shall have the right, at his option, and upon written notice to the Buyer, to declare the entire unpaid
balance hereunder at once due and payable, and may elect to treat this contract as a note end mortgage, and pass
title to the Buyer subject thereto, and proceed immediately to foreclose the same in accordance with the laws of
the State of Utah, and have the property sold and the proceeds applied to the pay-men: of the balance owing,
including costs and attorney's fees; and the Seller may have a judgment for any deficiency which may remain.
In the case of foreclosure, the Seller hereunder, upon the filing of a complaint, shall be immediately entitled to
the appointment of a receiver to take possession of said mortgaged property and collect the rents, issues and
profits therefrom and apply the same to the payment of the obligation hereunder, or bold the same pursuant
to order of the court; and the Seller, upon entry of judgment of foreclosure, shall be entitled to the possession
of the said premises during the period of redemption.
17. It is agreed that time is the essence of this agreement.
18. In the event there are any liens or encumbrances against said premises other than those herein provided for or
referred to, or in the event any liens or encumbrances other than herein provided for shall hereafter accrue against the
same by acts or neglect of the Seller, then the Buyer may, at his option, pay and discharge the same and receive credit
on the amount then remaining due hereunder in the amount of any such payment or payments and thereafter the payments herein provided to be made, may, at the option of the Buyer, be suspended until such time as such suspended
payments shall equal any sums advanced as aforesaid.
19. The Seller on receiving the payments herein reserved to be paid at the time and in the manner above mentioned
agrees to execute and deliver to the Buyer or assigns, a good and sufficient warranty deed conveying the title to the
above described premises free and clear of all encumbrances except as herein ^mentioned and except as may have accrued
by or through the acts or neglect of the Buyer, and to furnish at W expense' a policy of title insurance in the amount
of the purchase price or at the option of the Seller, an abstract brought to date at time of sale or at any time during the
term of this agreement, or at time of delivery of deed, at the option of Buyer.
20. It is hereby expressly understood and agreed by the parties hereto that the Buyer accepts the said property
in its present condition and that there are no representations, covenants, or agreements between the parties hereto with
reference to said property except as herein specifically set forth or attached hereto

S e e AG^enoUITl h e r e t o

21. The Buyer and Seller each agree that should they default in any of the covenants or agreements contained herein, that the defaulting party shall pay all costs and expenses, including a reasonable attorney's fee, which may arise
or accrue from enforcing this agreement, or in obtaining possession of the premises covered hereby, or in pursuing any
remedy provided hereunder or by the statutes of the State of Utah whether such remedy is pursued by filing a suit
or otherwise.
22. It is understood that the stipulations aforesaid are to apply to and bind the heirs, executors, administrators, successors, and assigns of the respective parties hereto.
IN WITNESS WHEREOF, the said parties to this agreement have hereunto signed their names, the day and year
first above written. * ^
>
Signed in the presence of

ADDENDUM TC UNIFORM HEAL ESTATE CONTRACT

» IT IS FURTHER AGREED, that in connection with the subject Uniform
Real Estate Contract which implements the parties memorandum asreerer.t,
on or before September IT, 19?O, the Buyer shall have the coticn cf
substituting the parcel cf property shewn en Exhibit "A" hereto identified as the "10.133 acres", in place of the real property embracing "
acres annexed to the face cf the said Uniform Real Estate Contract.
FURTHER, within 90 days from and after any substitution by Buyer
of the Exhibit "A" property, referred to above, Buyer shall substitute
the parcel of realty shorn en Exhibit

Tt

B" hereto in place of the said

Exhibit "A" property in the event the Seller herein acquires marketable
title to said Exhibit

,r

B" land comprising "1C+- acres".

IT IS ACErcv/LEDGED by the parties that the foregoing rights cf
substitution are contingent upen Seller1 s current negotiations, being
made in geed faith, with one Taylor Lott and Reed Gaskin, resulting
in Seller1 s acquisition cf the said real property delineated en said
exhibits. Should Seller acquire said parcels depicted on the exhibits
hereto, the Uniform Real Estate Contract shall be transferred to and
secured by such resulting 10 acre tract pursuant to the final Lott
and/or Gaskin agreement; and, after the Buyer has remitted not less than
cne-half the outstanding principal balance due, plus accrued interest,
under the said Uniform Real Estate Contract, Buyer shall be entitled to
a release of the westerly cne-half of that 10 acre parcel which is
finally substituted as hereinabove provided. Otherwise, the subject
Uniform Real Estate Contract shall remain unaffected by this Addendum.
DATED this fy

day of July, 1978.
For Seller
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MCT5: Sellers shall have
the right to icprove a
roadway-utility access
through the entire property shewn hereon, In
order to provide access
frcra Highway 2 W , to the
land westerly of the
"17.12 acre" parcel. The
cost within the buyer's
boundaries shall be borne
by the buyer with that
porticn outside buyer's
land to- be borne by the
seller* Seller has the *
right to advance the costs
and Install the roadway
before buyer's development, according to buyer's
master plat (approved, by
County), but buyer must
rsiinburse seller for said
advanced costs within
90 days after ccapletlonr
of said imrovsnents. " .
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PLAINTIFF

Entry No
Book

6 8 SOUTH MAIN, FIFTH FLOOR

5

SALT LAKE CITY. UTAH 84101

6

T E L E P H O N E : (801) 521-3800

204486
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ALAN SMCC3 S J--1T CO^CCOWOSa
PECOROcD

APR1*

at.

<3£

M

7
8
9
10
11

IN T H E T H I R D J U D I C I A L D I S T R I C T C O U R T OF
SUMMIT C O U N T Y , STATE O F U T A H
S T E V E N W . M A J O R , Personal
R e p r e s e n t a t i v e o f t h e Estate o f
ROBERT W . MAJOR, JR., Deceased,

12
13
14
15
16
17

18
19
20
21
22
23
24

Plaintiff,

L I S PENDENS

vs.
ENGLISH INN CO., INC., a Utah
C o r p o r a t i o n ; PARK C I T Y UTAH
CORPORATION, a Utah Corporation,
CHARLES E. HIRSCH; HAROLD D.
HIRSCH; SAM A. HEPNER, EUGENE H.
POWERT; MASASHI HASHIDA; J. E.
ROBERTS a/k/a JACK E. ROBERTS,
FROSTWOOD LIMITED, a Utah
Limited Partnership; J. L.
KROFCHECK a/k/a JOSEPH L.
KROFCHECK; ROBERT L. BARRETT?
SNYDERVILLE WEST; PARTNERSHIP
INVESTMENT OF COLORADO, INC., a
Corporation; PARK WEST WATER
ASSOCIATION, a Utah Non-Profit
Corporation; HALBET ENGINEERING,
INC., a California Corporation;
HALBET PROPERTIES, INC., a Utah
Corporation; MAJOR-BLAKENEY
CORPORATION, a California

Civil No.

7336
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Corporation; ASPEN GROVE, I N C , a
Utah Corporation; LESTER F.
HEWLETT, JR.; RUTH BRAZIER HEWLETT;
SNYDERVILLE LAND CO., a Utah
Limited Partnership; H. E. BABCOCK
and J. E. ROBERTS d/b/a PARKWEST
LAND COMPANY, INVESTOR ASSOCIATES,
SYNDICATE, a Delaware Unincorporated Association; WILLIAM S.
RICHARDS; MURRAY FIRST THRIFT AND
LOAN COMPANY, a Utah Corporation;
J, ROBERT WEST; LIFE RESOURCES,
INC., an Oregon Corporation; KARL
C. LESUEUR; H. J. SAPERSTEIN,
TRUSTEE; PEOPLES FINANCE & THRIFT
COMPANY OF SALT LAKE CITY, a Utah
Corporation; WAYLAND P. CALKINS;
BARBARA CALKINS; McGHIE LAND TITLE
COMPANY, a Utah Corporation,
Trustee, AVCO FINANCIAL SERVICES
OF UTAH, INC., a Utah Corporation;
JOHN CANEPARI; KERRY D. BODILY;
SKI PARK CITY WEST, INC., a Utah
Corporation; NATIONAL PROPERTY
MANAGEMENT, INC., a Utah Corporation; ENSIGN COMPANY, a California
Limited Partnership; ROBERT W.
ENSIGN; CITY DEVELOPMENT
CORPORATION, a Corporation;
WESTERN STATES TITLE COMPANY, a
Utah Corporation; J. TAYLOR LOTT
a/k/a JOHN TAYLOR LOTT; UTAH TITLE
& ABSTRACT COMPANY, a Utah
Corporation; PARK WEST ASSOCIATES,
a Utah General Partnership; JAMES
WEBSTER ASSOCIATES, INC., a Utah
Corporation; JAY BAKER d/b/a JAY
BAKER ELECTRIC; RYDER STILLWELL;
DIANA L. LESUEUR; A. J. SLAGEL
a/k/a ZELLA J. SLAGEL; RAY WINN;
JOHN MULLER; GERALD W. WALTERS;
NEW YORK INVESTORS, INC., a New
York Corporation; MICHAEL SPURLOCK;
DORIE SPURLOCK; MARIA KROFCHECK;
JOHN DOES 1 THROUGH 24, Inclusive;
and all other persons unknown
claiming any right, title, or

B00KM2 57PAGE237
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interest in or lien against the real
"property described in Plaintiff's
Complaint adverse to Plaintiff's
ownership or clouding his title
thereto; PARK CITY WEST ASSOCIATION,
a Utah Corporation; CITY DEVELOPMENT
CO., INC., a Utah Corporation;
STANDARD INVESTMENT CORPORATION, a
California Corporation; GREAT
NORTHERN LAND CORPORATION, a
California Corporation; INN
INVESTORS, a Partnership; TITLE
INSURANCE AGENCY, a Utah Corporation;
REESE HOWELL; AMERICAN SAVINGS &
LOAN, a Utah Corporation; JOE COX;
JIM GADDIS; SAM WILSON; HENRY
WINKLER; and JOHN DOES 25 through
50, Inclusive,
Defendants.

TO ALL WHOM IT MAY CONCERN:
Notice is hereby given that an action has been commenced
in the above-entitled Court, by the above-named Plaintiff against
the above-named Defendants, which suit is now pending; that one of
the objects of said suit is to quiet title in the Estate of Robert
W. Major, Jr., Deceased, to real property situated in Summit
County, State of Utah, specifically described in Exhibit "A" which
is attached hereto.
DATED THIS SjtL

day of April, 1983.

ROBERT F. ORTON
MARSDEN, ORTON & LILJENQUIST
Attorneys for Plaintiff
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1

STATE OF UTAH

2

COUNTY OF f SALT LAKE )

3

On this

ss.

day of April, 1983, personally appeared

4
before me ROBERT F. ORTON, signer of the foregoing Instrument,

5
who duly acknowledged to me that he executed the same.

6
7
8
NOTARY PUBLIC
Residing at:

ICCUo

,A

fi$'CPMlilSSlbN EXPIRES!

\§

of

.,** ^, -

•14
15
16
17
18
19
20
21
22
23
24
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1

P a r t o f t h e Southwest q u a r t e r o f S e c t i o n 3JL, icunsnij* x **ww*..,
«,_
p a r t o f t h e Northwest q u a r t e r S e c t i o n 6 , Township 2 S o u t h , Range h Ease, and
p a r t o f N o r t h e a s t q u a r t e r o f S e c t i o n 1 , Township 2 S o u t h , Range 3 East of t h e
S a l t Lake B a s e and Meridian d e s c r i b e d as f o l l o w s :
B e g i n n i n g a t t h e Southwesv.
c o r n e r o f S e c t i o n 3 1 , Township 1 S o u t h , Range 4 E a s t , S a l t Lake Base and Meri~ N
d i a n , Summit County, Utah, and running thence North a l o n g S e c t i o n l i n e 5 0 2 . 3
f e e t ; t h e n c e E a s t 8 5 0 . 0 0 f e e t ; thence South 1 3 8 . 0 0 f e e t ; t h e n c e West 4 8 2 , 8 0
f e e t ; t h e n c e South O 0 1 7 , 5 8 " East 4 7 4 . 9 3 f e e t t o t h e S o u t h e r l y boundary o f S e l l c
~ ~ "

-«"

- c i-fc n i V i O ' U c s t 2 9 9 , 5

feet;

c
c

Parcel No. 7:
The Southeast quarter of the Southwest quarter o! Section 36, Township 1 South,
Ran*e 3 East, Salt Lake Base and Meridian. less the North 594.0 feet thereof.
Parcel No. 8;
The South half of the West half of the Southwest quarter of the Southeast quarter
of Section 36. Township 1 South. Range 3 East. Salt Lake Base and Meridian.
Parcel No. 9:
In Section 31. Township 1 South, Range 4 East, Salt Lake Base and Meridian,
Beginning at a point on the West line of State Highway 248, which point is 2.608.8
feet North and 1,412.0 feet. more or less. East of the Southwest corner of said
Section 31; thence Northerly along the said West line of Highway 248 for 383.5
feet; thence West 1,412.0 feet, more or less, to a poin on the l.est line of said
Section 31; thence South 538.5 feet, more or less, along said Section 31 West line;
thence East 901 feet; thence North 150 feet; thence East 511 feet, more or less,
to the point of beginning hereof.
Parcel No. 10:
The right of way and easement. Including Parcel Number 1 and Parcel Number 2,
contained and described in that certain Warranty Deed recorded as Entry No
108283. in Book M-19. at Pages 195-196, on December 19, 1968 @ 9.25 A.M., O.R.
Parcel No. lit
All of the real property, together with a perpetual 76 foot easement and right
ff'way. as contained and described in that certain WarrantyDeed recorded as
Entry No. 106902. in Book H15, at Page 619, on April 8, 1968, @ 9.13 A.M.

vO
CO
LU

cl
VJO

§
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WARRANTY

DEED

JOSEPH L. KROFCHECK
of

Los Angeles

hereby CONVEY

.grantor

, County of Los Angeles, California

and WARRANT

, St&£££XN3tatif

to

SNYDERVILLE WEST, a Partnership
, grantee
of

S a l t Lake City

, County of

Salt U k s

, State of Utah

for the sum of TEN AND NO/100 AND OTHER GOOD AND VALUABLE CONSDIERATION -DOLLARS,

the following described tract of land in

Summit
County, Stale of Utah, lo-wit:
Part of the Southwest quarter of Section 31, Township 1 South, Range 4 East, part •
of the Northwest quarter Section 6, Township 2 South, Range 4 East and a part of
Northeast quarter of Section 1, Township 2 South, Ra^ge 3 East of the Salt Lake Base
and Meridian described as follows: Beginning at the Southwest corner of Section
31, Township 1 South, Range 4 East, Salt Lake Base and Meridian, Summit County,
Utah, and running thence North along Section line 502.3 feet; thence East 850.00
feet; thence South 138.00 feet; thence West 482.80 fear; thence South 0 o 17'58"
;
East 474.93 feet to the Southerly boundary of Seller's land; thence South 57*30'
West 32.8 feet; thence South -81°40' West 299.5 feet; thence North 27°28 ! West
'
100.6 feet to the West line of above mentioned Section 6; thence North O ^ O 1 East :
82.4 feet to point of beginning.
!

:
|
j
j

TOGETHER WITH AN EASEMENT FOR INGRESS, EGRESS & UNDI.vGROUND UTILITIES, to be used j
in common with other landowners in the said vicinity, described as follows:
. |
BEGINNING at a point which is located on the Southerly boundary line of Park
: j
City West Plat No. 1, equidistant between the Westerly and Easterly lines of
; j
"Brook Ave." depicted on the official plat of said subdivision; Thence thirty
! !
feet (30 ft.) each side of a centerlire which proceeds South from said point of
. j
beginning, for a distance of 891.00 feet, more or less, to the South line of the .
real property parcel described in the said foregoing grant herein; comprising a
roadway 60.00 feet in width for said purposes first 2rove mentioned.
W I T N E S S the hand of said grantor , this
day of
, 19

....5^^^fr^^_A^:|.cJ.^J^

Signed in the presence of

''•'•'.

STATE OF trTOT,<f2^L4^^
County of (pcs-r>

On the

-

1 •' •• S ! r :

*

;*

'

(^^~&<^J->—

& C~^

day of j ^ t ^ ^ ^

19^5

personally appeared before me
the signer

of the above instrument, who dulv acknowledged^ me thaL

^

,,.--)

My commission expires c^C^^.^../^.J.Lf..L.Residing
TTTHTT TT TNTCT T O A fvTi^TT

he

executed Uie

Notary Public.

in ..^--^n?.^.-.v^r^f^^^>

A n r T X T ^ A / r \ C T THT A XJ
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ROBERT F. ORTON - #A24 8 3
T. RICHARD DAVIS - #A083 6
MARSDEN. ORTON, CAHOON & LILJENQUIST
ATTORNEYS FOR

PLAINTIFF

6 8 SOUTH M A I N , FIFTH FLOOR
SALT LAKE CITY, UTAH 8 4 1 0 1
TELEPHONE: [ 8 0 1 ] 5 2 1 - 3 8 0 0

IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH

BRENDA MAJOR WEBER,
Personal Representative
of the Estate of ROBERT
W. MAJOR, JR., Deceased,
Plaintiff,

C i v i l N6^il2iL

vs.
ENGLISH INN CO., INC., a
Utah Corporation, et al,
Defendants.
STIPULATION FOR SETTLEMENT
BRENDA MAJOR WEBER,
Personal Representative
of the Estate of ROBERT
W. MAJOR, JR., Deceased,
Plaintiff,
vs.
SNYDERVILLE LAND CO., a
Utah Limited Partnership,
et al,
Defendants.

Civil No. 7600

Plaintiff, Brenda Major Weber, Personal Representative
1

of the Estate of Robert W. Major, Jr., deceased, individually

2

and through her attorney, Robert F. Orton of the firm of Marsden,

3

Orton, Cahoon & Liljenquist; Defendant, Joseph L. Krofcheck,

4

also known as J. L. Krofcheck, individually, and Defendants,

5

J. L. Krofcheck, also known as Joseph L. Krofcheck, English

6

Inn Co., Inc., Park City Utah Corporation, Major-Blakeney

7

Corporation, Investor Associates Syndicate, William S. Richards,

8

Karl C. Lesueur, Wayland P. Calkins, Barbara Calkins, City

9

Development Corporation, Diana L. Lesueur, Z. J. Slagel, also

10

known as Zella J. Slagel, Ray Winn, New York Investors, Inc.,

11

Michael Spurlock, Dorie Spurlock, Maria Krofcheck, City

12

Development Company, Inc., Inn Investors, Title Insurance

13

Agency, Reese Howell, Joe Cox, Jim Gaddis, Sam Wilson, and

14

Henry Winkler, through their attorney, Don R. Strong of the

15

firm of Strong & Mitchell; Defendant, Snyderville Land Company,

16

through its general partners, Joseph L. Krofcheck and Jack E.

17

Roberts, and through its attorney, Don R. Strong of the firm

18

of Strong & Mitchell; Defendant, J. E. Roberts, also known as

19

Jack E. Roberts; Defendants, H. E. Babcock and J. E. Roberts,

20

d/b/a Park West Land Company, Halbet Properties, Inc., and

21

Snyderville Properties, Inc., through Jack E. Roberts, their

22

president and/or general partner; Defendants, Park West Associates,

23
24
2 -

r\

.# o i~\

James C. Fogg, Walter J. Plumb, III., and Richard D. Frost,
i

through their attorney, Walter J. Plumb, III.; and Defendant,

9

American Savings & Loan Association, through its attorney,

o

Theodore Boyer, Jr., of the firm of Clyde, Pratt & Gibbs,

A

hereby stipulate and agree:

g

WHEREAS, prior to his death, the Decedent, Robert W.

g

Major, Jr., claimed, and Brenda Major Weber, as Personal Re-

7

presentative of said Robert W. Major, Jr., now claims, some

3

right, title and interest in and to the real properties located

9

in Summit County, State of Utah, and more particularly described

10

in Exhibits "A", "B", and "C" which are attached hereto and by

H

this reference incorporated herein; and

12

WHEREAS, all of the Defendants above named, with the

13

exception of American Savings & Loan Association, have hereto-

14

fore claimed some right, title and interest in and to said real

15

properties, or parts thereof, and each of the following Defendants

16

now claims some right, title or interest in and to that portion

17

of said real property which is described in the Exhibit(s)

18

identified opposite his or its name, which such Exhibits are

19

attached hereto and by this reference incorporated herein, to-wit:

20

EXHIBIT NO.

21

"A",

22

"C"

I
23 ||
24

,f

B", "C"

CLAIMANT
Snyderville Land Company
William S. Richards, Trustee,
and Park West Land Co.
"- 3 -

!

!
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EXHIBIT NO.

CLAIMANT

1 II

"D"

Joseph L. Krofcheck

2

"E"

Park City Utah Corporation

3

"F"

Joseph L. Krofcheck

4

"G"

English Inn Co., Inc.

"H"

Jack E. Roberts, Park West Land
Co. and Snyderville Properties, Inc.

"I"

Park West Associates

5

I

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

and
WHEREAS, on or about the 9th day of June, 1982,
Defendants, J. E. Roberts, Snyderville Properties, Inc., Park
West Land Co., Joseph L. Krofcheck, and Joseph Cox entered into
an Amended Limited Partnership Agreement amending the Limited
Partnership Agreement by which Snyderville Land Company, a Utah
Limited Partnership, was created.

By the terms of said agree-

ments, much of the real property described in Exhibits "A"
through " I " , inclusive, was conveyed by Defendant, Joseph L.
Krofcheck, to Snyderville Land Company, and Defendants, J. E.
Roberts, Snyderville Properties, Inc., Park West Land Co.
and Joseph Cox agreed to convey other real properties to said
Snyderville Land Company; and
WHEREAS, the ownership of Snyderville Land Company is
represented by ONE THOUSAND (1,000) partnership units of which

23
24

- 4 -
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Joseph L. Krofcheck owns FOUR HUNDRED NINETY-TWO AND ONE-HALF
(492.5), Jack E. Roberts, Park West Land Co. and Snyderville
Properties, Inc., own FOUR HUNDRED NINETY-TWO AND ONE-HALF
(492.5), and Joseph Cox owns FIFTEEN (15); and
WHEREAS, Defendant, Frostwood Limited, heretofore
entered into a written contract to purchase from Defendant,
Park West Associates, the real property described in Exhibit
"I" which is attached hereto; and
WHEREAS, Frostwood Limited has paid certain cash
sums to Park West Associates on said written contract, a part
of which sums have in turn been paid by Park West Associates
to Plaintiff and to Joseph L. Krofcheck, and is currently
being held in trust by Robert F. Orton and Don R. Strong,
attorneys for Plaintiff and said Defendant; and
WHEREAS, Frostwood Limited has defaulted on said
written contract and has forfeited its interest in and to said
sums being held by said Robert F. Orton and Don R. Strong
and the real property described in Exhibit "I"; and
WHEREAS, Joseph L. Krofcheck owns a general partnership interest of approximately TWENTY-ONE PER CENT (21%) in
Park West Associates; and
WHEREAS, Defendant, American Savings & Loan Association, claims no interest in and to the real properties

- 5
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described in Exhibits "A" through "I"; and
WHEREAS, the parties hereto desire to settle the
above-captioned actions and all of the issues raised by the
pleadings on file herein.
NOW, THEREFORE, in consideration of the mutual
covenants and agreements hereinafter set forth and other good
and valuable consideration, IT IS AGREED:
1.

Snyderville Land Company shall quit-claim to

Joseph L. Krofcheck and English Inn Co., Inc., or designee(s),
all of its right, title and interest in and to that portion
of the real property described in Exhibit "A" which is a part
of Park City West, Plat 1, as recorded in the office of the
recorder of Summit County, State of Utah, and is situated
East of the East right-of-way line of Brook Avenue, South of
a line which is 290 feet North of the South boundary line of
said Park City West, Plat No. 1, and West of State Road 248,
and which contains six acres, more or less.

If, in order to

satisfy the legal rights, if any, of Richard Giauque, who
owns or claims to own a tract of land situated South of the tract
being conveyed to Joseph L. Krofcheck and English Inn Co., Inc.,
as aforesaid, it becomes necessary to provide a non-exclusive
easement running in a southerly direction from Park West Drive

0484

17.
I
2
3
4

Snyderville Land Company and its partners

represent to Plaintiff that Snyderville Land Company has no
debts or obligations other than as set forth in said Amended
Limited Partnership Agreement and any real property taxes
which have accrued since the formation of said partnership
and which are, as of the date hereof, unpaid.

The parties

5
agree that the THIRTY PER CENT (30%) interest in said part6
nership being assigned to Plaintiff, or designee(s), as afore7
8
9
10
11
12
13

said, and all of the properties, both real and personal, owned
by Snyderville Land Company or to be conveyed or assigned to
Snyderville Land Company under the provisions of this Stipulation, are free of all liens, encumbrances, charges and defects
of any kind whatsoever except those hereinabove identified in
this paragraph numbered 17,

All real property taxes which

have accrued since the formation of said partnership, and which
14
j5 II are unpaid at the date hereof, assessed against the real proIQ

perty which will be owned by said partnership under the terms

17

of this agreement, shall be paid from partner contributions

13

based on the per cent of total partnership units owned by each

19

contributing partner.

20

18.

The parties agree to the entry of an Order adjudg-

21

ing and decreeing that Snyderville Land Company is the owner in

22

fee simple and entitled to possession of all of the real property

23 I situated in Summit County, State of Utah, and more particularly
24 II described in Exhibits "P" and "Q" which are attached
- 14 -
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hereto and by this reference made a part hereof and that
1 II

Plaintiff is the owner in fee simple and entitled to possession

2

of all of the real property situated in Summit County, State

3

of Utah, and more particularly described in Exhibit "R" which

4

is attached hereto and by this reference made a part hereof;

5

and further adjudging and decreeing that the claims of all

6

other parties to this action to any right, title and interest in

7

and to said real properties, and any part thereof, are without

8

any right whatever and that said parties have no right to or

9

interest in said real properties, or any part thereof.

10

19.

Each party hereto hereby agrees to execute and

11

deliver such deeds, assignments, easements and other documents

12 I

as are reasonably necessary to consummate the agreement of the
parties.

14 I

20.

In the event that any party breaches any of

15 ||

the terms or conditions of this Stipulation For Settlement

16

and any other party brings suit to enforce the same or for

17

damages, the prevailing party shall be entitled to a reasonable

18

attorney's fee, to be determined by the Court, and the losing

19

party agrees to pay the same.

20
21

21.

This Agreement is subject to approval by the

Third Judicial District Court of Summit County, State of

22
23
24

- 15
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Utah, which is supervising the probate of the estate of Robert

1
2

W. Major, Jr., deceased.
22.

Upon approval of this Agreement by the Third

3

Judicial District Court of Summit County, State of Utah, as

4

aforesaid, upon the entry of a judgment or order pursuant to

5

the terms hereof, and upon execution and delivery of the

6

documents and properties referred to herein, the above-captioned

7

actions may be dismissed, except as herein provided.

8

DATED this &,*-£

day of

(£)c^Q4x.

'

1985

-

9
10
ROBERT F. ORTON
T. RICHARD DAVIS
MARSDEN, ORTON, CAHOON & LILJENQUIST
Attorneys for Plaintiff

11
12
13
14
15
16

Representative of
of Robert W. Major, Jr.,
deceased

17
18
DON R. STRONG
STRONG & MITCHELL
Attorneys for Defendants, Joseph
L. Krofcheck, Snyderville Land
Company, et al

19
20
21
22
23

J^fcEPrf L. KROFCHE&K'

24
- 16 -
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SNYDERVILLE LAND COMPANY:

BY
J. E. ROBERTS, General Partner

By
JOSEPH L. KROFCHECK^
Partner

General

WALTB IK^I-PLUMB , 1 1 :
Attorney for Defendants, Park

West VA^sociates, e t a l

•/ffggervc

THEODORET BOYER, JRT
CLYDE, PRATT & GIBBS
Attorneys for Defendant, American
Savings & Loan Association

{

"}

J. E.^ ROBERTS, also known as
^ER1:
JACK/E. ROBERTS

PARK WEST LAND CO.

BY

vV^/f^p

J . //E . /ROBESR/TS, G e n e r a l
/

- 17 -
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Partner

HALBET PROPERTIES, INC.

BY \

SNYDERVILLE PROPERTIES, INC.

BY
J./E. ROBERTS/, President

y

- 18 -
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EXHIBIT "R"

All of the real property situated in Summit County,
State of Utah, and particularly described in Exhibits "A"
and "B" which are attached to the Stipulation For Settlement to which this Exhibit "R" is attached,
EXCEPTING, the tract of land described in paragraph
numbered 1 of said Stipulation For Settlement which is
being quit-claimed by Snyderville Land Company to Joseph
L. Krofcheck and English Inn Co., Inc., and the tracts
of land described in Exhibits "D", "E", "F", "G", "H",
"I", "0", "P" and "Q" which are attached to said Stipulation For Settlement.

0525

EXHIBIT >fA,r

Parcel No- 1:
Lot A, Lots 18 thru 19, 22 thru 24, 28 thru 38, PARK CITY WEST SUBDIVISION
KO. 1, according to the official plat thereof on file and of record in the
office of the Summit County Recorder, State of UtahParcel No. 2:
Lots 1 thru 4, 17 thru 25, PARK CITY WEST SUBDIVISION N O . 2 > according to the
official plat thereof on file and of record in the office of the Summit County
Recorder, State of Utah. Also, THE MALL, PARK CITY WEST SUBDIVISION NO. 2*
Parcel No. 3:
In Section 1, Township 2 South, Range 3 East, Salt Lake Base and Meridianr
Beginning at a point which is the NW corner of property conveyed to Spencer
Osborne et ux,, in a Special Warranty Deed recorded March 31* 1969, zs Entry
Kcu lOSSOl, in Book M-20, page 3S9, O.R., said point being on the North line of
said fection 1; thence West -long said section line 432 feet; thence Soutn 1 °
50' East 715 feet; thence East 410 feet, nore or less* to a point which is
directly South of the aforesaid beginning point; thence North in a straight
line to the said point of beginning 713 feet, more or less. TOGETHER WITH
an Easenent for ingress, egress and underground utilities as set forth in the
first paragraph on page 5 of that certain Judgnent on Stipulation recorded as
Entry No. 113601, Book M-32, pages 269-276, on July 26, 1971.
Parcel No. 4:
In Section 36, Township I South, Range 3 East, Salt Lake Ease and Meridian:
The North 165 feet of the SW 1/4 of the NE 1/4 of the SW 1/4 of Section 36;
and the South 1/2 of the NW 1/4 of the NE 1/4 of the SK 1/4 of Section 36;
and the West 100 feet of the N 1/2 of the SW 1/4 of the NW 1/4 of the SE 1/4
of Section 36; and the North 330 feet of the SE 1/4 of the NE 1/4 of the SW
1/4 of Section 36. TOGETHER WITH an Easecent for ingress, egress and underground utilities as set forth in the second paragraph on page 5 of that certain Judgment on Stipulation recorded as Entry No. 113601, Book M-32, pages
269-276, on July 26, 1971.
Parcel No. 5:
In Section 36, Township 1 South, Range 3 East, Salt Lake Base and Meridian:
Beginning at the Southeast c o m e r of Lot 25, Park City West Plat No. 2; thence
Korth along the East line of said Plat No. 2 for 204 feet; thence East 160
feet; thence South 204.00 feet; thence in a straight line West to t_he point of
beginning. TOGETHER WITH an Easement 27.6 feet wide for ingress, egress and
underground utilities, over a land strip lying 13-8 feet each side of a centerLine commencing at a point which is 173.8 feet East of the Southeast corner of
Lot 25, Park City West Plat No. 2; thence 6S0.6 feet North, nore or less, to
a right of way south line, which right of way.is known as "Major Drive" within
said Park City West Plat No. 2, connecting with Paik City West Plat No. 1, said
plats being recorded subdxvision in the Sunlit County records.

a r e e l i;Q< 6 :
a r t of t h e Southwest q u a r t e r of Section 3 1 , To\mshij> 1 S o u t h , Kange 4 East ,
a c t of t h e Northwest q u a r t e r S e c t i o n 6, Township 2 S o u t h , Kango A E a s t , zmd
a r t of N o r t h e a s t q u a r t e r of S e c t i o n 1, Township 2 South, Range 3 East of t h e
a l t l a k e Base and M e r i d i a n d e s c r i b e d a s follox;sr
B e g i n n i n g a t t h e Southwest
o r n e r of S e c t i o n 3 1 , Township 1 South, Range /* E a s t , S a l t Lake Base and M e r i i a n , S u n l i t County, Utah, and running thence North a l o n g S e c t i o n l i n e 5 0 2 . 3
e e t ; thence East 850.00 f e e t ; thence South 138.00 f e e t ; t h e n c e West 4S2.C0
e e t ; thence South G°17 f 5S" East 474.93 f e e t t o t h e S o u t h e r l y b o u n d a r y of S e l l e r 1 :
and; t h e n c e S o u t h ' 5 7 ° 3 0 f Uest 3 2 . 8 f e e t ; thence South 81*40 B West 2 9 9 . 5 f e e t ;
hence n o r t h 27°2S* Uest 100.6 f e e t t o the West l i n e of t h e a b o v e mentioned
• e c t i o n ; t h e n c e North 0°30 f . E a s t 82.4 f e e t t o t h e p o i n t of b e g i n n i n g .
O
r e e l No» 7 :
a S o u t h e a s t q u a r t e r o f t h e Southwest q u a r t e r of S e c t i o n 3 6 , Township 1 S o u t h ,
age 3 E a s t , S a l t Lake Base and M e r i d i a n , l e s s t h e North 594.0 f e e t t h e r e o f .
r e e l Xo. 8 :
e S o u t h h a l f o f t h e Uest h a l f o f t h e Southwest q u a r t e r o f t h e S o u t h e a s t q u a r t e r
S e c t i o n 3 6 , Township 1 South, Range 3 E a s t , S a l t Lake Base a n d Meridian..
i r e e l Ko. ? r
t Section 31, Township 1 South, Range 4 East, Salt Lake Base and Meridian,
^ginning at a point on the Uest line of State Highway 248, vhicb point is 2,603.3
set North and 1,412.0 feet, more or less, East of the Southwest corner of said
ection 31; thence Northerly along the said Uest line of Highway 248 for 388.5
eet; thence Uest 1,412.0 feet, more or less, to a poin on the Uest line of said
ection 31; thence South 538-5 feet, more or less, along said Section 31 Uest line;
hence East 901 feet; thence North 150 feet; thence East 511 feet:, more or less,
o the point of beginning hereof,,
arcel No» 10:
:he r i g h t o f way a n d e a s e n e n t , i n c l u d i n g P a r c e l K u a b e r 1 a n d P a r c e l Number 2 ^
r o n t a i n e d a n d d e s c r i b e d i n t h a t c e r t a i n U a r r a n t y Deed r e c o r d e d a s E n t r y Ko_
: 0 S 2 8 3 > i n . Book M-19> a t P a g e s 1 9 5 - 1 9 6 , o n December 1 9 , 1 9 6 8 @ 9 r 2 5 A . M . , CKR.
P a r c e l No, 1 1 :
M l o f t h e r e a l " p r o p e r t y , t o g e t h e r w i t h a p e r p e t u a l 76 f o o t e a s e m e n t a n d r i g h t
of w a y , a s c o n t a i n e d and d e s c r i b e d i n t h a t c e r t a i n U a r r a n t y Deed r e c o r d e d a s
E n t r y K o . 1 0 6 9 0 2 , i n Book M15, a t P a g e 6 1 9 , o n A p r i l 8 , 1 9 6 8 , @ 9 : 1 3 A.M.

EX "A 1
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EXHIBIT "B"

Parcel A - A portion of Section 31, T1S, R4E, Salt Lake
Base and Meridian, Utah, as follows: Lots 25, 26,
and 27 of Park City West Plat No. 1, EXCEPTING from
said lots the southerly 1.3 feet (which lies within
a 7 foot easement for utilities.
Parcel B - Beginning at the Southeast corner of the
Southwest 1/4 of the Southwest 1/4 of the Southeast
1/4 of Section 36 T1S, R3E, Salt Lake Base and
Meridian; thence North 57 2.4 feet, thence East 761
feet, thence South 572.4 feet, thence West 761 feet
to the point of beginning:
EXCEPTING therefrom that portion of the aforedescribed
property which is included within Park City West Plat
Nc. ? as recorded (Entry No. 110560) with the Summit
County Recorder on February 2, 1970.
Parcel C - Beginning at a point on the Section line 1254
feet North of the Southwest corner of Section 31, T1S,
R4E, Salt Lake Base and Meridian, thence East 850 feet,
thence South 239.22 feet, thence West 850 feet, thence
North 239.22 feet to the point of beginning.

0499

ROBERT F. ORTON - #A24 8 3
MARSDEN, ORTON, CAHOON & LILJENQUIST
ATTORNEYS FOR PLAINTIFF
68 SOUTH MAIN, FIFTH FLOOR, SALT LAKE CITY, UTAH 84101
TELEPHONE: (801) 521-3800
IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH

BRENDA MAJOR WEBER, Personal
Representative of the Estate
of ROBERT W. MAJOR, JR.,
Deceased,
Civil No. 76 00

Plaintiff,
vs.
SNYDERVILLE LAND CO., a Utah
Limited Partnership;
SNYDERVILLE PROPERTIES, INC.,
a Utah Corporation; J. E.
ROBERTS; JOSEPH L. KROFCHECK;
ENGLISH INN CO., INC., a Utah
Corporation; WILLIAM S.
RICHARDS, Trustee; NATIONAL
PROPERTY MANAGEMENT, INC., a
Utan Corporation; PARK WEST
ASSOCIATES, a Utah General
Partnership; JAMES C. FOGG;
WALTER J. PLUMB, III;
RICHARD D. FROST; and JOHN
DOES 1 through 24,
Defendants.

JUDGMENT
BRENDA MAJOR WEBER, Personal
Representative of the Estate
of ROBERT W. MAJOR, JR.,
Deceased,
Civil No,'"7325

Plaintiff,

055
ft

vs,
ENGLISH INN CO., INC., a Utah
Corporation; PARK CITY UTAH
CORPORATION, a Utah Corporation; SNYDERVILLE LAND CO.,
a Utah Limited Partnership;
CHARLES E. HIRSCH; HAROLD D.
HIRSCH; SAM A. HEPNER; EUGENE
H. POWERT; MASASHI HASHIDA;
J. E. ROBERTS a/k/a JACK E.
ROBERTS; FROSTWOOD LIMITED, a
Utah Limited Partnership;
J. L. KROFCHECK a/k/a JOSEPH
L. KROFCHECK; ROBERT L.
BARRETT; SNYDERVILLE WEST;
PARTNERSHIP INVESTMENT OF
COLORADO, INC., a Corporation;
PARK WEST WATER ASSOCIATION,
a Utah Non-Profit Corporation;
HALBET ENGINEERING, INC., a
California Corporation;
HALBET PROPERTIES, INC., a
Utah Corporation; MAJORBLAKENEY CORPORATION, a
California Corporation; ASPEN
GROVE, INC., a Utah Corporation; LESTER F. HEWLETT,
JR.; RUTH BRAZIER HEWLETT;
H. E. BABCOCK and J. E.
ROBERTS d/b/a PARKWEST LAND
COMPANY; INVESTOR ASSOCIATES
SYNDICATE, a Delaware Unincorporated Association;
WILLIAM S. RICHARDS; MURRAY
FIRST THRIFT AND LOAN COMPANY,
a Utah Corporation; J. ROBERT
WEST; LIFE RESOURCES, INC.,
an Oregon Corporation; KARL
C. LESUEUR; H. J. SAPERSTEIN,
Trustee; PEOPLES FINANCE &
THRIFT COMPANY OF SALT LAKE
CITY, a Utah Corporation;
WAYLAND P. CALKINS; BARBARA

05

CALKINS; McGHIE LAND TITLE
COMPANY, a Utah Corporation,
Trustee; AVCO FINANCIAL
SERVICES OF UTAH, INC., a Utah
Corporation; JOHN CANEPARI;
KERRY D. BODILY; SKI PARK
CITY WEST, INC., a Utah
Corporation; NATIONAL
PROPERTY MANAGEMENT,
INC., a Utah Corporation;
ENSIGN COMPANY, a California
Limited Partnership? ROBERT
W. ENSIGN; CITY DEVELOPMENT
CORPORATION, a Corporation;
WESTERN STATES TITLE COMPANY,
a Utah Corporation; J. TAYLOR
LOTT a/k/a JOHN TAYLOR LOTT;
UTAH TITLE & ABSTRACT COMPANY,
a Utah Corporation; PARK WEST
ASSOCIATES, a Utah General
Partnership; JAMES WEBSTER
ASSOCIATES, INC., a Utah
Corporation; JAY BAKER d/b/a
JAY BAKER ELECTRIC; RYDER
STILLWELL; DIANA L. LESUEUR;
Z. J. SLAGEL a/k/a ZELLA J.
SLAGEL; RAY WINN; JOHN MULLER;
GERALD W. WALTERS; NEW YORK
INVESTORS, INC., a New York
Corporation; MICHAEL SPURLOCK;
DORIE SPURLOCK; MARIA
KROFCHECK; JOHN DOES 1
through 24, inclusive; and
all other persons unknown
claiming any right, title or
interest in or lien against
the real property described
in Plaintiff's Complaint adverse to Plaintifffs ownership
or clouding her title thereto;
PARK CITY WEST ASSOCIATION,
a Utah Corporation; CITY

- 3 -
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DEVELOPMENT CO., INC., a Utah
Corporation; STANDARD INVESTMENT CORPORATION, a California
Corporation; GREAT NORTHERN
LAND CORPORATION, a California
Corporation; INN INVESTORS,
a Partnership; TITLE INSURANCE AGENCY, a Utah
Corporation; REESE HOWELL;
AMERICAN SAVINGS & LOAN, a
Utah Corporation; JOE COX;
JIM GADDIS; SAM WILSON; HENRY
WINKLER; and JOHN DOES 2 5
through 50, inclusive,
Defendants.

Plaintiff's Motion For Entry of Final Judgment came
on regularly for hearing before the Honorable J. Dennis
Frederick, one of the judges of the above-entitled Court, on
the

of January, 1986, Plaintiff being represented

in Court by her attorney, Robert F. Orton of the firm of
Marsden, Orton, Cahoon & Liljenquist, and none of the Defendants being present in Court nor represented by counsel; and
this Court, on the 29th day of August, 1985, in the abovereferenced civil action No. 7325, having duly and regularly
entered Judgment And Order On Plaintiff's Motions For Judgment
By Default And For Order Adjuding And Decreeing That Parties
Who Have Filed Disclaimers Have No Interest In Real Properties
Which Are The Subject Matter Of This Action, adjudging and

- 4 -
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decreeing that neither the following named Defendants, nor

1

anyone claiming by, through or under them, has any right to

2
or interest in the real properties which are the subject matter
3
of said action, to-wit:

Eugene H. Powert; Masashi Hashida;

4
Robert L. Barrett; Snyderville West; Partnership Investment
5
of Colorado, Inc.; Park West Water Association; Halbet Engineering
6
Inc.; Aspen Grove, Inc.; Avco Financial Services of Utah, Inc.;
7
John Canepari; Kerry D. Bodily; Ski Park City West, Inc.;
8
National Property Management, Inc.; Ensign Company; Robert W.
9
Ensign; Ryder Stillwell; John Muller; Park City West Association;
10
Standard Investment Corporation; Great Northern Land Corporation;
11
Charles E. Hirsch; Harold D. Hirsch; Sam A. Hepner; Lester F.
12
Hewlett, Jr.; Ruth Brazier Hewlett; J. Robert West; Life
13
Resources, Inc.; H. J. Saperstein, Trustee; Peoples Finance &
14
Thrift Company of Salt Lake City; McGhie Land Title Company;
15
Western States Title Company; J. Taylor Lott a/k/a John Taylor
16
Lott; Utah Title & Abstract Company; James Webster Associates,
17
Inc.; Jay Baker d/b/a Jay Baker Electric; and Gerald W.
18
Walters, and permanently enjoining said parties from asserting
19
any adverse claim to said real properties, and any part thereof,
20
and from interferring with the title to and possession and use
21
of said real properties by Plaintiff and the heirs of the
22
decedent, Robert W. Major, Jr.; and this Court, on the 21st
23
24
- 5 -
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day of November, 1985, in the above-referenced civil action No.

2

7325, having entered Judgment And Order On Plaintiff f s Motion

o

For Order Adjudging And Decreeing That Defendant, First Security

A

Financial, As Successor To Murray First Thrift And Loan Company,

c

Has No Interest In The Real Properties Which Are The Subject

g

Matter Of This Action, adjudging and decreeing that neither the*

y

Defendant, First Security Financial, as Successor to Murray

o

First Thrift and Loan Company, nor anyone claiming by, through

o

or under it, has any right to or interest in the real properties

20 II

which are the subject matter of said action and that said

ii

Defendant, and all claiming by, through and under it, be and are

22

hereby permanently enjoined from asserting any adverse claim to

jg I

said real properties, and any part thereof, and from interferring

14 I

with the title to and possession and use of said real properties

15 'I

by Plaintiff and the heirs of the decedent, Robert W. Major, Jr.;

ji

16

and this Court, on the 29th day of August, 1985, in the above-

17

referenced civil action No. 7600, having duly and regularly

18

entered Judgment And Order On Plaintiff's Motion For Judgment

19

By Default, adjudging and decreeing that neither the Defendant,

20

I

National Property Management, Inc., nor any person claiming by,

21

through or under it, has any right, title or interest in and to

22 I

the real properties which are the subject matter of said action

23 I
24

ii
jl
i

r
-

6

-

UOO(

and permanently enjoining said Defendant from asserting any
adverse claim to said real property, and any part thereof, and
from interferring with the title to and the possession and use
of said real property by Plaintiff and the heirs of the decedent,
Robert W. Major, Jr.; and the Plaintiff, Brenda Major Weber,
Personal Representative of the Estate of Robert W. Major, Jr.,
deceased, and all of the remainding Defendants named in the
above-referenced actions having, on the 2nd day of October,
1985, entered into a Stipulation For Settlement by the terms
of which all of the issues raised by the pleadings on file
herein were fully adjusted, compromised and settled and
by the further terms of which it was agreed that a Final Judgment
in form and as hereinafter set forth could be entered by this
Court; and duplicate originals of said Stipulation For Settlement being filed herewith; and this Court which is supervising
the probate of the estate of Robert W. Major, Jr., deceased,
Probate No. 2000, having, on the 15th day of November, 1985,
entered its Order Authorizing Compromise and Settlement of
Disputed Claims in accordance with the provisions of paragraph
numbered 21 at pages 15 and 16 of said Stipulation For
Settlement; and no notice of hearing on Plaintiff's Motion For
Entry of Final Judgment being required by reason of said

- 7 -
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Judgments and Orders and said Stipulation For Settlement; and
the Court having reviewed and studied said Stipulation For
Settlement and the other pleadings and papers on file herein
and being fully advised in the premises and good cause
appearing,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED
AND DECREED:
1.

Defendant, Snyderville Land Co., is the owner

in fee simple and entitled to possession of all of the real
property situated in Summit County, State of Utah, and more
particularly described in Exhibits "A" and "B" which are
attached hereto and by this reference made a part hereof.
2o

Plaintiff, Brenda Major Weber, as Personal

Representative of the Estate of Robert W, Major, Jr., deceased,
is the owner in fee simple and entitled to possession of all
of the real property situated in Summit County, State of Utah,
and more particularly described in Exhibit "C" which is
attached hereto and by this reference made a part hereof.
3.

The claims of all of the Defendants named in the

above and foregoing actions, and all claiming by, through or
under them, with the exception of Defendant, Snyderville Land
Co., as aforesaid, to any right, title and interest in and to

- 8 -

the real properties described in Exhibits "A" ,

f,

B", and "C",

as aforesaid, and any part thereof, are without any right
whatever and said parties have no right to or interest in said
real properties, and any part thereof.
4.

Snyderville Land Co. shall immediately quit-

claim to Joseph L. Krofcheck and English Inn Co., Inc., or
designee(s), all of its right, title and interest in and to
that portion of the real property described in Exhibits "A"
and

,f ,f

B

which is a part of Park City West, Plat 1, as recorded

in the office of the recorder of Summit County, State of Utah,
and is situated East of the East right-of-way line of Brook
Avenue, South of a line which is 290 feet North of the South
boundary line of said Park City West, Plat No. 1, and West of
State Road 224, sometimes referred to in the records of Summit
County as State Road 248, and which contains six acres, more
or less.

If, in order to satisfy the legal rights, if any, of

Richard Giauque, who owns or claims to own a tract of land
situated South of the tract being conveyed to Joseph L. Krofcheck
and English Inn Co., Inc., as aforesaid, it becomes necessary
to provide a non-exclusive easement running in a southerly
direction from Park West Drive to Mr. Giauque f s property,
Snyderville Land Co. shall do so.
5.

All of the parties who have signed said Stipulation

- 9 -
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and properties referred to herein, the above-captioned actions
shall, upon application of any party hereto supported by
proof of execution and delivery, as aforesaid, be dismissed
except as herein otherwise provided.
DATED t h i s

/ > y £ ^ d a y of J a n u a r y ,

- 19 -
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1986.

1
2
3

The foregoing Judgment is approved as to form and
content by the undersigned parties, individually and/or through
counsel, this

f{)

day of January, 1986.

4
5
6
7

F. ORTON
MARSDEN, ORTON, CAHOON & LILJENQUIST
Attorneys for Plaintiff

8
9
10
11
12
13
14
15
16
17
18
19

DON R. STRONG
STRONG & MITCHELL
Attorneys for Defendants, Snyderville Land Co., J. L. Krofcheck,
also known as Joseph L. Krofcheck,
English Inn Co., Inc., Park City
Utah Corporation, Major-Blakeney
Corporation, Investor Associates
Syndicate, William S. Richards,
Karl C. Lesueur, Wayland P. Calkins,
Barbara Calkins, City Development
Corporation, Diana L. Lesueur,
Z. J. Slagel, also known as Zella
J. Slagel, Ray Winn, New York
Investors, Inc., Michael Spurlock,
Dorie Spurlock, Maria Krofcheck,
City Development Company, Inc.,
Inn Investors, Title Insurance
Agency, Reese Howell, Joe Cox,
Jim Gaddis, Sam Wilson and Henry
Winkler

20
21

SNYDERVILLE LAND CO.

22
23
24

- 9JJ71
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tfALTER J- PLUMB, III
Attorney for Defendants, Park
West Associates, James C. Fogg,
Walter J. Plumb, III, and Richard
D. Frost

1
2
3
4

THEODORE BOYER, JR. *
"J
CLYDE & PRATT
Attorneys for Defendant, American
Savings & Loan Association

5
6
7
8
9
10

PARK WEST LAND CO.

11

O

12
13

. ROBERTS
ral Partner

14
15

HALBET PROPERTIES, INC.

r^/1

16
17

BY

m

.m.**

ROBERTS, President

18

19

SNYDERVILLE PROPERTIES, INC.

20
21
22
23
24

n>m>

- 21 -
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EXHIBIT "C"

PARCEL NO, 1:
The West 100 feet of the North 1/2 of
the Southwest quarter of the Northwest quarter
of the Southeast quarter of Section 36, Township 1 South, Range 3 East, Salt Lake Base and
Meridian.
TOGETHER WITH, an easement for ingress,
egress and underground utilities as set forth
in the second paragraph on page 5 of that
certain Judgment on Stipulation recorded as
Entry No. 113601, Book M-32, pages 269-276,
on July 26, 1971.
PARCEL NO. 2:
Part of the Southwest quarter of Section
31, Township 1 South, Range 4 East, part of
the Northwest quarter of Section 6, Township 2
South, Range 4 East, part of the Northeast
quarter of Section 1, Township 2 South, Range
3 East of the Salt Lake Base and Meridian described as follows: Beginning at the Southwest
corner of Section 31, Township 1 South, Range 4
East, Salt Lake Base and Meridian, Summit County,
Utah, and running thence North along Section line
502.3 feet; thence East 850.00 feet; thence
South 138.00 feet; thence West 482.80 feet;
thence South 0° 17f 58" East 474.93 feet to the
Southerly boundary of Seller's land; thence
South 57° 30f West 32.8 feet; thence South 81°
40f West 299.5 feet; thence North 27° 28f West
100.6 feet to the West line of the above mentioned
Section; thence North 0° 30f East 82.4 feet to
the point of beginning.
TOGETHER WITH AND SUBJECT TO, easements of
record or enforceable in law or equity.
PARCEL NO. 3:
The right of way and easement, including
Parcel Number 1 and Parcel Number 2, contained
and described in that certain Warranty Deed
recorded as Entry No. 106283, in Book M-19, at
pages 195-196, on December 19, 1968 at 9:25 A.M.,
O.R.

f\^oa

PARCEL NO. 4:
All of the real property, together with a
perpetual 76 foot easement and right of way, as
contained and described in that certain Warranty
Deed recorded as Entry No, 106902, in Book M15,
at page 619, on April 8, 1968, at 9:13 A.M.

n.s.sn

1
2
3
4
5
6

ROBERT F . ORTON
T . RICHARD DAVIS
MARSDEN, ORTON 8e LILJENQUIST
ATTORNEYS FOR

PLAINTIFF

6 8 SOUTH MAIN, FIFTH FLOOR
SALT LAKE CITY, UTAH 84101
T E L E P H O N E : (801) 5 2 1 - 3 8 0 0

7
8
9
10

IN THE THIRD JUDICIAL DISTRICT COURT OF
SUMMIT COUNTY, STATE OF UTAH

11

STEVEN W. MAJOR, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,

12

Plaintiff,

13
14
15
16
17

MOTION FOR ORDER PERMITTING
SERVICE OF SUMMONS BY PUBLICATION

vs.
ENGLISH INN CO., INC., a
Utah Corporation; et al.,

Civil No. 7325

Defendants.
Plaintiff, through counsel, respectfully moves this Court fo

18

an Order permitting him to serve the Summons, a copy of which is

19

attached hereto as Exhibit "A" and by this reference incorporated

20

herein, upon each each of the following Defendants by publication

21

in the Summit County Bee, a newspaper having general circulation

22

in Summit County, State of Utah, in accordance with the provision

23

of Rule 4(f)(1) of the Utah Rules of Civil Procedure:

24

(a)

Charles E . Hirsch,

(b)

Harold D. Hirsch,

(c)

Eugene H. Powert,

(d)

Masahi Hashida,

(e)

Snyderville W e s t ,

(f)

Park West Water Association,

(g)

Aspen Grove, Inc.,

(h]>

J. Robert W e s t ,

(i)\

Ensign Co,, ,

(j)1

Robert W. Ensign,

(k])

Park West Associates,

(111

John Muller,

(m;i

Gerald W. Walters,

(n]i

Frostwood Limited,

(o )

^Ski Park City W e s t , Inc.,

(P )

National Property Management, Inc.,

(q )

John Taylor L o t t ,

(r )

Robert L. Barrett,

(s )

Ryder Stillwell,

(t)

Great Northern Land Corporation,

(u)

John Does 25 through 5 0 , inclusive, who were

in possession of real and personal property owned by
Robert W. M a j o r , J r . , individually or through his
alter ego, Investor Associates, Syndicate, at the time

0265

1

of his death, and

2

(v)

John Does 1 through 24, inclusive, and all

3

other persons unknown claiming any right, title, or

4

interest in or lien against the real property involved

5

in the above-entitled action.

6

This Motion is made pursuant to the provisions of Rule 4(f)

7

(1) of the Utah Rules of Civil Procedure, as aforesaid, upon the

8

grounds and for the reasons that each of the Defendants listed

9

above either resides outside the State of Utah, has departed from

10

the State of Utah, has concealed himself to avoid service of

11

process, cannot after due diligence be found within the State,

12

is unknown, and/or is a corporation having no officer or agent

13

upon whom process can be served.

14

by the Affidavit of Plaintiff which is filed herewith.

15 I

DATED this,

/V

This Motion is further supported

day of October, 1983.

16
17

II

18 ||

ROBERT F. CfRTON
T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
Attorneys for P l a i n t i f f

19
20
21
22
23
24

i I.' \\

n

1

ROBERT F . ORTON
T . RICHARD DAVIS

2

MARSDEN, ORTON & LILJENQUIST

3

ATTORNEYS FOR P L A I N T I F F

4

6 8 SOUTH MAIN, FIFTH FLOOR

5

SALT LAKE CITY, UTAH 84101

6

T E L E P H O N E : (801) 5 2 1 - 3 8 0 0

iJ-.-i J '> H M ' i

*?

7
IN THE THIRD JUDICIAL DISTRICT COURT OF

8

SUMMIT COUNTY, STATE OF UTAH

9
10
11

STEVEN W. MAJOR, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,

12
Plaintiff,
13

AFFIDAVIT IN SUPPORT OF
PLAINTIFF'S MOTION FOR ORDER
PERMITTING SERVICE BY
PUBLICATION

vs.
14
15

ENGLISH INN CO., INC., a
Utah Corporation; et al.,

Civil No. 7375

Defendants.

16
17
STATE OF UTAH

)

COUNTY OF SALT LAKE

: ss.
)

18
19

T. RICHARD DAVIS, being first duly sworn on oath, deposes a
20
states:
21
1.

He is a resident of Salt Lake County, State of Utah, o\

22
the age of 21 years, is an attorney for the firm of Marsden, 0r1
23
& Liljenquist and has personal knowledge of the matters stated
24

herein.

0273

1

2.

Beginning in March of 1983, Affiant spent considerable

2

time and energy in diligently searching for the addresses of the

3

following named Defendants and was only able to acquire the last

4

known addresses of certain of these Defendants:

5
§
7
8
9

(a)

Charles E. girsch, 1030 - 20th Street,

Santa Monica, California, 90403;
(b)

Harold D. Hirsch, 1030 - 20th Street,

Santa Monica, California, 90403;
(c)

Eugene H. Powert, c/o Alpine Ski Shop,

10

8808 South Sepulveda Boulevard, Westchester,

11

California, 90045;

12

(d)

Masahi Hashida, c/o Alpine Ski Shop,

13

8808 South Sepulveda Boulevard, Westchester,

14

California,

15
16
17

90045;

(e) , Snyderville West, 1253 East 2100 South,
Salt Lake City, Utah, 84106 (tax notice address);
(f)

Park West Water Association, c/o Rinehart

18

L. Peshell, Agent, 606 Newhouse Building, Salt Lake

19

City, Utah, 84111;

20

(g)

Aspen Grove, Inc., c/o Richard S. Hallmark

21

or Savery L. Nash, 64 7 Camino De Los Mares, San Clemente,

22

California, 92672;

23
24

(h)

J, Robert West, 5 25 South Rancho Avenue,

Colton, California,

92324;

(i)

Ensign Co., c/o Robert W. Ensign, 6931 Crest

Road, Palos Verdes Penin, California, 90274;
(j)

Robert W. Ensign, 6931 Crest Road, Palos

Verdes Penin, California, 90274;
(k)

Park West Associates, c/o Walter J. Plumb,

III, 809 Edgehill Drive, Salt Lake City, Utah or 57
West 200 South, #400, Salt Lake City, Utah, 84101;
(1)

John Muller, 8253 Van Nuys, Los Angeles,

California;
(m)

Gerald W. Walters, 1235 Columbia Place,

Pasadena, California, 91101;
(n)

Frostwood Limited, 3841 South Cove Point

Drive, Salt Lake City, Utah or c/o Joseph A. Bond, Jr.,
241 North Vine, Midvale, Utah, 84047;
(o) ,Ski Park City West, Inc., c/o Robert C.
Tucker, P. 0. Box 1476, Park City, Utah, 84060;
(p)

National Property Management, Inc., c/o

Richard S. Hallmark or Savery L. Nash, 647 Caitiino De
Los Mares, San Clemente, California, 92672;
(q)

John Taylor Lott, rumored to live in Bloomington,

Utah; tax notices sent c/o Ike Koleman and Lester
Eddington, Box 9, Park City, Utah, 84060;
(r)

Robert L. Barrett, address unknown;

(s)

Ryder Stillwell, address unknown; and

1

(t)

2

3.

Great Northern Land Corporation, address unknown.
Notwithstanding the last known addresses of Defendants

3

listed above, Affiant was unable to ascertain addresses under whicl:

4

service of process could be completed.

5

4.

Affiant has since February, 1983 exercised due diligence

6

in attempting to find current addresses of Defendants listed above

7

such attempts including, but not limited to, telephone searches,

8

telephone directory searches, motor vehicle searches, and investi-

9

gations utilizing the corporate information files of the States of

10

Utah and California, the County Recorder's offices in Summit and

11

Salt Lake County, and the files of the United States Post Office.

12
13
14

5.

After the completion of the above attempts, Affiant was

unable to complete service of process on Defendants listed above.
6*

Affiant is informed and believes that each of the

15

Defendants listed above either resides outside the State of Utah,

16

has departed from the State of Utah, has concealed himself to

17

avoid service of process, cannot after due diligence be found

18

within the state, and/or is a corporation having no officer or

19

agent upon whom process can be served.

20

7.

Affiant believes that service by publication, together

21

with the mailing by the Clerk of this Court to each Defendant

22

listed above at the last known address, if any, would likely give

23

actual notice to Defendants.

24

8.

Affiant further states that the above-entitled action is

1

an action in rem and that after the exercise of due diligence,

2

which included the searching of the recorded interests of the

3

property in question, Defendants John Does 1 through 50 are

4

unknown, together with all other persons unknown claiming any

5

right, title, or interest in or lien against the real property

6

involved in this action.

7

DATED this

//

day of October, 198 3.

8
9
10
T. RICHARD DAVIS
11
12
SUBSCRIBED AND SWORN TO before me this

day of

/V

13
October, 1983.
14
15
si,

16
17
18
19
20
21
22
23
24

/

NOTARY PUBLIC ' ~ , - > / ^
Residing at:
3*M$A<> (MJ,,

MY COMMISSION EXPIRES;

^r

NO

FILED

1
2
3
4
5

ROBERT P. ORTON - #A2483
MARSDEN, ORTON & CAHOON
Attorneys for Plaintiff
68 South Main, Fifth Floor
Salt Lake City, Utah 84101
Telephone: (801) 521-3800

8
9

12
13

BY.

...w£.
Deputy Clerfc

STATE OP UTAH
BRENDA MAJOR WEBER, Personal
Representative of the Estate
of ROBERT W. MAJOR, JR.,
Deceased,
Plaintiff,

10
11

Clerk ot summit County

IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY

6
7

JUH 31988

AFFIDAVIT OF T. RICHARD DAVIS
IN OPPOSITION TO MOTION OF
DEFENDANT SNYDERVILLE WEST
TO VACATE DEFAULT JUDGMENT

vs.
ENGLISH INN CO., INC., a Utah
Corporation; et al.,

Civil No. 7325

Defendants.

14
15
16
17
18
19

STATE OF UTAH

)
: ss.
COUNTY OF SALT 'LAKE )
T. Richard Davis, being first duly sworn on oath,
deposes and states:
1.

He is, and at all times material hereto was, an

20

attorney licensed to practice law in the State of Utah and is

21

currently employed by the law firm of Callister, Duncan & Nebeker

22

in Salt Lake City, Utah.

23

2.

24

At all times material hereto, he was employed by

the law firm of Marsden, Orton & Cahoon, formerly known as
Marsden, Orton & Liljenquist, in Salt Lake City, Utah, and was

one of the attorneys of record and in fact for the Plaintiff,
Brenda Major Weber, personal representative of the estate of
Robert W. Major, Jr., deceased,
3.

During the year 1983, he was assigned the task of

locating all of the Defendants named in this lawsuit and causing
summons to be served on them.
4.

With respect to the Defendant, Snyderville West,

Affiant did the following:
(a)

Searched

through telephone directories in

Salt Lake and Summit Counties for the year 1983 and for prior
years for a telephone number and address for Snyderville West,
No such listing was found;
(b)

Conducted an investigation through the Motor

Vehicle Division of the State of Utah in an attempt to locate a
motor vehicle registration in the name of Snyderville West, for
the purpose of finding its address.

No such registration or

address was found;
(c)

Investigated

through

the offices of the

county clerks and county recorders of Summit and Salt Lake
Counties for the purpose of determining whether there had been a
limited partnership

filing for Snyderville West and whether

Snyderville West was on the tax rolls of said counties.

0645

Affiant

found,
wit:

in the records of Summit County, only a tax address, to
1253 East 2100 South, Salt Lake City, Utah, 84106;
(d)

of

the

States

determining

of

Investigated the corporate information files
Utah

whether

assumed

name

of

California

Snyderville

corporation, or whether
the

and

West

it was registered
Snyderville

for

West.

the

was

a

purpose

of

registered

to do business under
No

such

record

of

Snyderville West was found;
(e)
Service
record

Investigated through the United States Postal

in the State of Utah to determine whether
of a mailing

address

for

Snyderville

it had any

West.

No

such

mailing address was found.
5.
referred

After

completion

of

the

investigation

above

to, Affiant was unable to effect personal service on

Defendant, Snyderville West, in Utah.
6.

With

respect

to all of the Defendants named

in

this lawsuit, Affiant prepared a record which included the name
of the Defendant, its address, the name and address of its agent
for service of process, and, with respect
including

Snyderville

known address.
1253

East

to those Defendants,

West, who could not be located, a last

The last known address for Snyderville West was

2100 South,

Salt

Lake City,

address was recorded on said record.

0046

Utah

84106, and

that

7.

Affiant prepared and executed the Affidavit: in

Support of Plaintiff's Motion for Order Permitting Service by
Publication,

and

included

in

that

Affidavit

the name of

Snyderville West with its address, as aforesaid.
8.

Affiant prepared the Affidavit of Mailing which

was signed by Joy D. Ovard, a Deputy Summit County Clerk, and
which contains an erroneous last known address for Snyderville
West.
9.

Affiant caused to be prepared envelopes addressed

to those Defendants, including Snyderville West, who were being
served by publication and by mailing to their last known address.
The address of Snyderville West, which was typed on the envelope
addressed

to it, was taken from

the record

referred

to in

paragraph numbered 6 hereof and which shows its address to be
1253 East 2100 South, Salt Lake City, Utah 84106, as aforesaid.
10.

Affiant delivered the said Affidavit of mailing to

the Summit County Clerk, together with said envelopes, including
the envelope addressed to Snyderville West, as aforesaid, with
first class postage thereon prepaid.
11.

The

said

envelopes,

including

the envelope

addressed to Snyderville West, included in the upper left hand

Q£!*7

the return address of Marsden, Orton & Liljenquist.

1

corner

2

Several envelopes which had been addressed to the Defendants who

3

were being served by publication

4

Marsden, Orton & Liljenquist with the notation that they were not

5

deliverable at the address indicated on the envelopes; however,

6

the envelope addressed to Snyderville West was never returned to

7

the office of Marsden, Orton & Liljenquist.

8
9

12.

At

the

were returned to the office of

time service of process was made on

Snyderville West, as aforesaid,

Affiant

did not know that

10

Snyderville West was a partnership or that James R. Gaddis was a

11

general partner thereof.

12

13.

Affiant caused personal service in this action to

13 I be made on James R. Gaddis, who was personally served with
14 || process on May 11, 1983, at 1214 Wilmington Avenue, Salt Lake
15

City, Utah 84106.

16
17
18
19

T. RICHARD DAVIS
Subscribed and sworn to before me this (^^

20
21
22
23
24

084S

day of

June, 1988.

NOTARY PUBLIC
Residing at ^f » C «C»
My Commission Expires:

084a

,*JL fl

CERTIFICATE,0F_HANDjDELIVERY
STATE OF UTAH

)
: ss.
COUNTY OF SALT LAKE )
Bradley R. Helsten
says:

That

, being

first

duly

sworn,

(he) fcshjxk is employed by the law firm of MARSDEN,

ORTON & CAHOON, Attorneys for

Plaintiff

that (he) ksfr«) served the attached

herein;

AFFIDAVIT OF T. RICHARD DAVIS

IN OPPOSITION TO MOTION OF DEFENDANT SNYDERVILLE WEST TO VACATE
DEFAULT JUDGMENT
upon

Defendant Snyderville West

by placing a true and correct

copy thereof in an envelope addressed to the following:
Richard A. Rappaport, Esq.
William B. Wray, J r . , Esq.
Martha S. Stonebrook, Esq.
COHNE, RAPPAPORT & SEGAL
Attorneys for Defendant
Snyderville West
525 East First South, Fifth Floor
Salt Lake City, Utah 84147-0008

and hand-delivering the same on the
June

f

1st

19a _§__.

Subscribed and sworn to before me this
jJune^

t

day of

1st

day of

198_8_.

L
NOTARY P U B M C / V / 7 / ? y
R e s i d i n g a>t: ^A&LATsyL/,
My C o m m i s s i o n

Expires:

/0r*7sff.
0650

(W^/

COUNTY OF SALT LAKE )
Carolyn
that

she

is

employed

in

Peed

the

, being duly sworn,

law

firm

Plaintiff

of

MARSDEN,

, herein;

Sc

ORTON & CAHO(

Attorneys

for

that

she

served

attached

AFFIDAVIT OF T , RICHARD DAVIS IN OPPOSITION TO MOTION

OF DEFENDANT SNYDERVILLE WEST TO VACATE DEFAULT JUDGMENT

(Civil No.

7325

) , upon the parties listed below

placing a true and correct copy thereof in an envelope addre*
to the following and causing the same to be mailed first cl;
postage prepaid, on the

1st day of

June

198 8.
See Attachment "A".

C^/^^^P^
SUBSCRIBED AND SWORN to before me this
June

1st

day o

, 1988.

NOTARY PUBLIC
Residing a t : X . / -CMy Commission Expires

0b'5i

n nir -

/

tfd.

^nivjn>irvL.

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
SUMMIT COUNTY, STATE OF UTAH

n ftp

BRENDA MAJOR WEBER, persona]?
representative of the ESTATEj:
OF ROBERT W. MAJOR, JR. , - •:
deceased,

<*J *~J

Plaintiff
Civil No. 7325
vs.
Deposition of:
ENGLISH INN CO., INC. a
Utah corporation, et al.,

i*
T. RICHARD DAVIS

^*V^'?

FT L E D " -

Defendants.
*

*

*

AUG 11588

BE IT REMEMBERED that on the 8th
BY day" of" June";"

•

uA-

1988, the deposition of T. RICHARD DAVIS, prodffcM,e,as a
witness herein at the instance of the Defendants in the
above-entitled action now pending in the above-named court,
was taken before SHIRLYN SHARPE, a Certified Shorthand
Reporter, Registered Professional Reporter and Notary Public
in and for the State of Utah, commencing at the hour of
9:00 a.m. of said day at 525 E. 100 South, Salt Lake City,
Utah.
* * *

^ - -inn1"

r

SHIRLYN SHARPE

O REPORTERS <>

(801) 522-3742

5 DAY DELIVERY

185 South State Street • Suite 1020 • Salt Lake City, Utah 84111

JL

man

II
2

A P P E A R A N C E S
For the Plaintiff:

ROBERT ORTON, ESQ.
Marsden, Orton & Cahoon
68 S. Main St., #500
Salt Lake City, Utah 84101

For the Defendant:

WILLIAM B. WRAY, JR.
525 E. 100 South
Salt Lake City, Utah 84102

3
4
51
6

* * *

7
8

WITNESS:

9

PAGE:

T. Richard Davis

10

EXAMINATION

111

By Mr. Wray
By Mr. Orton

3
104

12
13

EXHIBITS:

14

17

15

18
19
20
21

16
17
18

22
19
23
20
24
21
25
22
26
23
27
24
28
25

Affidavit of Mailing with attached
Summons & Complaint all dated 12-19-83
Handwritten notes from file
Summary of who was served and answered
List of parties served by what agency
Affidavit of T. Richard Davis In
Opposition To Motion Of Defendant
Snyderville West To Vacate Default
Judgment
Summons Civil No. 7325 w/notation:
"Please serve upon J.M. Gaddis," etc.
Commitment For Title Insurance from
Utah Title & Abstract Co., No.600235
Letter 11-30-82 Gaddis Investments to
Donna W. Frost, Treasurer, Coalville, Utah
Summit County 1982 Property Tax Notice
Re: PP-102-B-8-9
Summit County 1982 Property Tax Notice
Re: PP-102-B-10-11
Summit County 1985 Property Tax Notice
Re: PP-102-B-8-9
Summit County 198 6 Property Tax Notice
Re: PP-102-B-8-9 & PP-102-B-10-11

19
26
30
32
43

47
61
74
76
78
80
80

(Examination by Mr. Wray)

Q.

50

And I understand this Title Report that was prepared

prior to the filing of the Complaint?
A.

That's correct.
MR. WRAY:

Bob, could I be provided with a copy of

that Title Report in the next day or so?
MR. ORTON:
through.

I think so.

Remind me when we get

I may have it with me.
MR. WRAY:

If you have it with you, I would very much

like the opportunity to look at it, because that might
MR. ORTON:

—

Why don't we take a brief recess and let

me go through that.
MR. WRAY:

This is a good time for a recess.
(Recess)

MR. WRAY:

Why don't we continue.

Q.

Mr. Davis, would you continue to

—

A.

I went through all of this manila part of it.

No

more mention of Snyderville West or Jim Gaddis.
Q.

Or Gaddis Investments?

A.

Or Gaddis Investments.

Is Gaddis Investments a

defendant here?
Q.

No, they are not.

A.

I've never heard of Gaddis Investments prior to

today.
There are two envelopes, looks like was returned
service, large envelopes.

(Examination by Mr. Wray)

Q.

51

Those do not refer to Gaddis or Gaddis Investments or

Snyderville Investments?
Ao

No, they do not.

There are other envelopes and none

of them refer to them, either.

All of the other envelopes are

still containing Summons and Complaint that have been marked
"Unable to Forward, Addressee Unknown,11 et cetera.
Q.

They are addressed to various defendants; is that

correct?
A.

That's correct.

Q.

How many of them are there here totally?

A.

Two, three, four, five, six, seven, eight, nine, ten

eleven, twelve, thirteen.
Q.

Eleven of them are in regular business, white

envelopes and two of them are in eight and-a-half by eleven
manila envelopes?
A.

That's correct.

Q.

How are they stamped in terms of postage?

A.

There is a Martin Luther King stamp, twenty cents,

cancelled, also with postmark of Coalville, Utah.
Q.

Martin Luther but not Martin Luther King.

A.

Did I say King?

I'm sorry.

Two large envelopes are

postmarked from Salt Lake City on June 17th, 1983.

And it

looks like there is one of them to National Property
Management, January 12, 1984 from Salt Lake City.
Q.

It looks to me like the majority of them have a

(Examination by Mr. Wray)
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Coalville, Utah postage meter stamp on this; is that correct?
A.

That's correct.

Q.

Who would have affixed the postage on that?

A.

The Summit County Clerk.

Q.

So, your office, the Marsden-Orton law firm office

would not have put that on there?
A.

That's correct.

Q.

Who affixed the twenty-cent Martin Luther stamps?

A.

I don't know.

Q.

But you don't recall?

A.

I don't recall.

Q.

Do you know who would have put the Coalville postage

I imagine that our office did.

meter stamps on the envelopes or, more specifically, do you
know who did it?
A.

I do not have independent knowledge of that, no.

Again, I assume that, at the direction of my letter that we
referred to before, that the Summit County Clerk did.
Q.

And would you have provided the Summit County Clerk

for that —

to reverse the postage costs?

A.

Yes.

Q.

Do you recall that you did that?

A.

I don't have an independent recollection of that,

Q.

Would there be some record that would have been kept

no.

on that?

(Examination by Mr. Wray)

A.

There may have been.

Q.

You haven't seen such a record of those materials

53

produced today?
A.

I haven't.

That's correct.

MR. ORTON:

There would be.

MR. WRAY:
MR. ORTON:
Q.

Was there?
(Nodding)

Were all of the envelopes given with the printed

Marsden-Orton law firm return address?
A.

Yes, they were.
MR. ORTON:

Are you talking about all of the

envelopes that were given to the clerk for mailing to the
defendants who were being served by publication?
MR. WRAY:

I was actually thinking more narrowly,

with respect to those that were sent out, but we could make it
more broadly, also.
#

A.

Yes, all of these have the Marsden-Orton letterhead

on them and, to my knowledge, all of them sent out by the clerk
had the Marsden-Orton letterhead on it.
Q.

Do you know if there was an envelope sent to

Snyderville west, an envelope containing a Summons?
A.

Yes, I do.

Q.

Do you know that of your definite recollection or

are you supposing that or surmising that?
A.

From the other affidavits and letters that we've gone

(Examination by Mr. Wray)
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through today, that's where I get my knowledge.
Q.

Are you able to specifically remember an envelope

addressed to Snyderville West?
A.

No, I do not.

Q,

Are you able to state that an envelope, assuming it

were mailed to Snyderville West, was never returned to the
Marsden-Orton law firm?
A.

Yes, I am.

Q.

And what's the basis for that?

A.

That we maintain the file with all of them that came

back and it is not among them.
Q.

But you're not able to state definitely that such an

envelope was never returned?
MR. ORTON:
yes.

I'll object, I think he could state,

I think he did state that.
Q.

I recognize it is a difficult area of response

because you're asked to state to a negative.
A.

Let me state it this way.

I can state that all of

those envelopes which were returned when I was in the employ of
Marsden, Orton & Liljenquist were maintained in this file, and
none that were returned when I was there were removed from this
file.
Q.

But you have not had control over this file since you

left?
A.

I have not had control over this file since I left

(Examination by Mr. Wray)

57

the persons that assisted you?
A,

I don't know that to be a fact.

I have identified

many of the attorneys and staff at the office.

As to whether

anyone else or any of those that I identified assisted, I don't
know.

I do know that Blake Miller assisted in that behalf.

I

know Edie Despain assisted in that behalf.
Q.

You also named Richard Cahoon, Milo Marsden and

Shelly Dennison.
A*

I don't know if they had any responsibility or any

activity in respect to
Q.

—

In paragraph 4 of your affidavit, you set forth

and it speaks for itself —

—

specific things that you did with

respect to the defendant Snyderville West.

Can you tell me or

can you elaborate on these on a subparagraph by subparagraph
basis as to what exactly you did?
A.

We looked for the name Snyderville West.

In

paragraph 8 it talks about phone directories, looked through
the Salt Lake phone directories.

We had several past Salt Lake

phone directories, looked there.

Called directory assistance

looking for such a name.
directories —

Looked through the Summit County

we had several of those —

and could find no

such name.
Q.

You say "wee"

Do you mean you personally?

A.

Myself and a secretary.

Q.

Subparagraph B talks about Motor Vehicle Division

(Examination by Mr. Wray)
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investigation.
A.

We called the Department of Motor Vehicles and asked

for anything in the name of Snyderville West and nothing was
found.

I believe Blake Miller was the one who did the actual

calling on that.

I could be mistaken, but that's what I

believe.
Q.

Subparagraph C states, in effect, that you found

only the tax address?
A.

That's correct.

I did call the Department of

Business Corporations here in the state.

I also called the

County Clerk's Office here and in Summit County seeking a
limited partnership in the name of Snyderville West, and none
was found.

I see the corporate information is set forth on D.

Q.

In what records did you find the tax address?

A.

I didn't find it.

Mr. Miller found it.

I believe

it was in the Assessor's Office.
Q.

As to when, your best recollection, as I recall, was

sometime between May of 1983 and October of 1983?
A.

Yes.

Q.

Did he make inquiry of the Treasurer's Office?

A.

I don't know.

Q.

How about the Recorder's Office?

A.

I'm sure he did the Recorder's,Office.

I don't know

if he did the Treasurer's Office.
Q.

You said a minute ago, you think it was the

(Examination by Mr. Wray)
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Assessor's Office where he got that address?
A.

Yes,

Q.

Why is it that you say you know that he talked to

the Recorder's Office?
A,

Because he went up to the Recorder's Office at first

to find out where the plats of land are; and then when we were
looking for properties, he went back to the Recorder's Office
to find out if they had any addresses which correlated to those
properties on which we found names.
Q.

When he first went up to the Recorder's Office, would

that have been prior to June of 1982?

The reason why I pull

June of 1982 out of the year as a date is that I notice that a
Title Report, which we'll get to a little later, had an
effective date of June of 1982 and a listing of all of the
property on Parcel No. 6 which is the seven-acre Snyderville
West property.
A.

He may have.

My guess is he did.

I'm —

I assume we

could go back and find his time sheets and find that out.
Q.

Did you, at any time, yourself, personally visit the

Recorder's Office and the Treasurer's Office or the Assessor's
Office in Summit County in respect to this case?
A.

Yes.

Q.

Can you tell me when and under what circumstances?

A.

I reviewed the file to see what they had received as

far as Answers and Returns of Service after the Complaint had
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been filed, and I don't know what date it would have been.
was probably

It

—

Q.

That would have been the Clerk's Office?

A.

The Clerk's Office.

Oh, you did not include the

Clerk?
Q.

I guess I included the Recorder's, Treasurer's and

Assessor's Office.
A.

No, I didn't.

Q.

You never went to the Recorder's, Treasurer's Office

or the Assessor's Office?
A.

In Summit County, that's correct.
MR. ORTON:
MR. WRAY:

Q.

He, personally, you're talking about?
That's correct.

Is there anything more you can add, based on whatever

refreshing of recollection you have had through all this, as to
the circumstances under which the tax address had been
determined, the 1253 East 2100 South?
A.

I believe it was just from the records of Summit

County.
Q.

And you have no separate recollection as to the

specific property to which that address related?
A.

No, I do not.

Q.

Subparagraph D —

A.

I already stated

Q.

—

—

relates to investigation of corporation files?
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Yes, I called both the corporate offices, in both

Salt Lake and Summit County, to see if there were —

seeking

information as to registered assumed names, and none were
listed.
Q.

Subparagraph E?

A*

Postal service check.

I asked the secretary to see

if there were forwarding addresses on all of the names, many
of whom we had no address for, to see if they had a listing
for any of them.
Q.

Did you believe, at the time between May of 198 3 and

October of 1983, that Snyderville West owned property in Summit
County by virtue of your knowledge that there was a tax
address?
A.
anything.

I made no such opinion as to whether they owned
I certainly knew that they claimed an interest in

certain property that was involved in our litigation.
9

Q.

And the basis for your knowledge of that claim,

again, was what?
A.

The Title Report.
MR. WRAY:

Let me turn to a copy of the Title Report

which I'd like to introduce as Exhibit No. 23.
(Whereupon Exhibit No. 23 was
marked for identification.)
Q.

This is a document, the original of which Mr. Orton

has provided at this meeting for copying.

It is identified as

